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INTRODUCTION

The goal of this document is to assist the Subcommittee on Prevention of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (SPT) in preparation for its upcoming
site visit to Mali.

This document was prepared by a team of post-graduate research fellows (JD students) from
the Center for Law and Global Affairs at the Sandra Day O’Connor College of Law at Arizona
State University. Team members include Alexa Magee, Brett George, Misbah Rashid, Perla
Frias, Sarah Little, and Claudia Gonzalez. The team was supervised by Emoline Fox, the
Center’s program coordinator and Professor Daniel Rothenberg, the Center’s executive director.

The document is modeled on prior SPT Country Briefs and should be read in conjunction with
other materials, including suggested contacts in Mali and suggested sites within the country that
the SPT may want to visit.
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RATIFICATION OF INTERNATIONAL INSTRUMENTS

A. Core UN Human Rights Treaties

Treaties

Date of Ratification

Amendments/Declarations/resel

Recognition of specific
competences of treaty boc

Convention on the Prevention and
Punishment of the Crime of Genocide

International Convention on the
Elimination of All Forms of Racial
Discrimination

Amendment to article 8 of the
International Convention on the
Elimination of All Forms of Racial
Discrimination

International Covenant on Economic,
Social and Cultural Rights

Optional Protocol to the International
Covenant on Economic, Social and
Cultural Rights

International Covenant on Civil and

Political Rights

Optional Protocol to the International
Covenant on Civil and Political Rights

Second Optional Protocol to the
International Covenant on Civil and
Political Rights, aiming at the abolition of
the death penalty

Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment

Optional Protocol to the Convention
against Torture and Other Cruel,
Inhuman or Degrading Treatment or
Punishment

Convention on the Rights of the Child

Optional protocol to the Convention on
the Rights of the Child on the

involvement of children in armed conflict

Optional protocol to the Convention on
the Rights of the Child on the sale of
children, child prostitution and child
pornography

Convention on the Elimination of
Discrimination against Women

16 July 1974 (Accession)

16 July 1974 (Accession)

Not Signed

16 July 1974 (Accession)

24 Sep 2009

16 July 1974 (Accession)

24 Oct 2001 (Accession)

Not Signed

26 Feb 1999 (Accession)

19 Jan 2004/12 May 2005
(Signed/Ratified)

26 Jan 1990/20 Sep 1990
(Signed/Ratified)

08 Sep 2000/16 May 2002
(Signed/Ratified)

16 May 2002 (Accession)

5 Feb 1985/10 Sep 1985
(Signed/Ratified)

None

None

None

None

None

None

None

4 Mar 1999 (Acceptance of
amendment to Article 43(2)

None

None

20 Jun 2002 (Acceptance of
Amendment to article 20,
paragraph 1 of the
Convention on the
Elimination of All Forms of
Discrimination against

Women)
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Treaties

Date of Ratification

Amendments/Declarations/resel

Recognition of specific
competences of treaty boc

Optional Protocol to the Convention on
the Elimination of Discrimination against
Women

Convention on the Rights of Persons
with Disabilities

Optional Protocol to the Convention on
the Rights of Persons with Disabilities

International Convention for the

05 Dec 2000 (Accession)

15 May 2007/7 Apr 2008
(Signed/Ratified)

15 May 2007/7 Apr 2008
(Signed/Ratified)

6 Feb 2007/1 Jul 2009

None

None

2 February 2010 (Declarations

Protection of All Persons from Enforced

Disappearance
and 32)

B. Regional Human Rights Treaties

REGIONAL HUMAN RIGHTS TREATES

recognizing the competence of
the Committee under articles 31

STATUS

African Charter on Human and Peoples' Rights

Ratification: 21 Dec 1981

African Charter on the Rights and Welfare of the Child

Ratification: 3 Jun 1998

African Union Convention Governing the Specific Aspects of Refugee Problems in Africa

Ratification: 10 Oct 1981

Organization of African Unity Convention for the Elimination of Mercenarism in Africa

Ratification: 25 Sep 1978

Maputo Protocol

Ratification: 13 Jan 2005

Organization of African Unity Convention on the Prevention and Combating of Terrorism

Ratification: 11 Mar 2002

Protocol to the African Charter on Human And Peoples' Rights on the Establishment of an
African Court on Human and Peoples' Rights

Ratification: 10 May 2000

Protocol Relating to the Establishment of the Peace and Security Council of the African Union

Ratification: 28 Feb 2003

African Union Convention for the Protection and Assistance of Internally Displaced Persons in
Africa (Kampala Convention)

Signature: 23 Nov 2009

C. Other Relevant International Instruments
GENEVA CONVENTIONS

STATUS

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field

Ratification: 24 May 1965

Declaration of Acceptance of the Competence of the International Fact-Finding Commission according to

article 90 of AP T

Ratification: 09 May 2003

Geneva Convention relative to the Treatment of Prisoners of War

Ratification: 29 Mar 1954

Geneva Convention relative to the Protection of Civilian Persons in Time of War

Ratification: 29 Mar 1954

Protocol Additional to the Geneva Conventions of 12 August 1949, relating to the Protection of Victims
of International Armed Conflicts (Protocol I)

Ratification: 08 Aug 1989

Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims on Non-International Armed Conflicts (Protocol II)

Ratification: 08 Aug 1989

ROME STATUTE

STATUS

Rome Statute of the International Criminal Court

Ratification: 16 August 2000
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GENERAL BACKGROUND INFORMATION

Map of Mali (http://www.last.fm/group/MAL i+KA+Di +!)
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A. Historical Overview

What is now known as the Republic of Mali was once part of the three famous West African
empires that controlled the trans-Saharan trade in gold, salt, slaves, and other precious
commodities.! The Ghana Empire, the Mali Empire, and the Songhai Empire occupied the
area then known as Western Sudan, a large savanna between the Sahara Desert to the north and
the tropical rain forests along the Guinean coast to the south.?

During the 19" century, the Mali Empire came under French control and became part of
French Sudan, which was then renamed the Sudanese Republic.” In 1959, the Sudanese
Republic and Senegal formed the Federation of Mali and gained independence from France on

1 US Department of State [USDS], Bureau of African Affairs, Background Note: Madtember 20, 2010, available
athttp://www.state.gov/r/pa/ei/bgn/2828.htm. [accessed 6 July 2011]

2 |d; Library of Congtess — Federal Research Division, Country Profile: Mah. 2005) at 2, available at
http://www.loc.gov/fedsearch/metasearch/?cclquery=mali&search_button=submit#quety=(mali country
prlodﬁle)&ﬁlteerz:id=lcweb |ammem | catalog | ppoc | Thomas [accessed 6 July 2011]

3
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June 20, 1960. However, in August of 1960, Senegal withdrew from the Mali Federation and
shortly thereafter, the Sudanese Republic became the independent nation of Mali.*

Despite its fledgling history, Mali is one of the most politically and socially stable countries in
Africa. In the wake of Mali’s independence, Modibo Keita emerged as president, established a
one-party state with an independent African and socialist orientation. In November of 1968,
Lieutenant Moussa Traoré, along with a group of junior army officers, overthrew Keita in a
bloodless coup and established the Committee for National Liberation with himself as
president.” In 1974, a new constitution was approved, under which the Second Republic of
Mali became a single-party state under the Democratic Union of the Malian People (Union
Démocratique du Peuple Malien).” In 1979, Traoré was elected president and subsequently
reelected in 1985. Traoré’s regime was marked by harsh repression of all dissent.”

The 1990s marked the beginning of a transition to a multiparty democracy in Mali. In 1991,
current president Amadou Toure led a military coup, which led to a transitional government
and a new constitution that created a multi-party democracy.” Mali officially became the Third
Republic.” During the presidential, National Assembly, and municipal council elections of 1992,
Alpha Oumar Konaré, who ran under the Alliance for Democracy in Mali (ADEMA), was
elected president."” President Konaré’s ADEMA party proved to be quite powerful and
influential and, in 1997, Konaré was reelected for his second and last term."

In 2002, Amadou Toumani Touré ran as an independent and became the country’s second
democratically elected President, marking the first successful transition from one democratically
elected president to another.” President Touré was subsequently reelected in April 2007, with
70% of the vote."”

B. Geography andSocioEconomic Status

The Republic of Mali is a landlocked nation in Africa, approximately 1,240,278 sq. km. in size."
Mali borders Algeria, Burkina Faso, Guinea, Cote d’Ivoire, Mauritania, Niger, and Senegal."
With Bamako as its capital, the country is divided into three natural zones: the southern,
cultivated Sudanese; the central, semiarid Sahelian; and the northern, arid Saharan.'® Its terrain
consists mostly of savannah and desert, while its climate is semitropical in the south and arid in
the north."” The country’s two largest rivers, the Niger and Senegal, are of utmost importance
to the people of Mali, described as “Mali’s lifeblood, a source of food, drinking water, irrigation,
and transportation.”"*

4 1d.

5 Lib. Of Cong., Country Profile: Malpraote 2, at 3.

6 1d.

7 1d.

8 U.S. Dept. of State, 2009 report, SUpraote 1.

9 1d.

10 Lib. Of Cong., Country Profile: Malpraote 2, at 4.

11 U.S. Dept. of State, 2009 report, SUpraote 1.

12 Lib. Of Cong., Country Profile: Malpraote 2, at 4.

13 Foreign & Commonwealth Office — Mali, available ladp: / /www.fco.gov.uk/en/travel-and-living-
abroad/travel-advice-by-country/country-profile /sub-saharan-africa/mali/?profile=history. [accessed 6 July 2011]
14 Central Intelligence Agency, The Wotld Factbook Mali [CIA Factbook], available at
https://www.cia.gov/library/publications/the-world-factbook/geos/ml.html [accessed 6 July 2011]

15 |d.

16 |d.

17-U.S. Dept. of State, 2009 report, SUpraote 1.

18 Lib. Of Cong., Country Profile: Malpraote 2, at 5.
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Mali’s landscape lends itself to the country’s predominantly farming and herding economy.
While approximately 80 percent of the labor force is in agriculture and fishing, the industrial
sector consists of food processing, textile manufacturing, and the mining of gold and
phosphates.” In addition, the majority of Mali’s productive economic activity is centered along
the Niger River, from which more than 80,000 hectares of land are irrigated for rice paddies
and sugarcane production.”’ In 2010, however, a regional drought significantly hurt livestock
and livelihoods in Mali.”’ While Mali has invested in tourism, this sector remains a small part of
the country’s economy due to security issues.”” With its 2010 estimated per capita gross
domestic product of $1,200, the country continues to be one of the 25 poorest countries in the
world.”’

The Republic of Mali has an approximate population of 14,159,904, consisting of diverse Sub-
Saharan ethnic groups.”* The country has both high fertility and infant mortality rates,” and the
population is relatively young. A 2011 estimate placed 47.3 percent of the population between
the ages of 0-14, 49.7 percent between the ages of 15-64, and only 3 percent at 65 years and

older.” Mali has the third highest birth rate in the world and the fourteenth highest death
rate.”’
C. Political System and Government

The president is elected by popular vote to a 5-year term, subject to a two- term limit. He is the
chief of state, commandet-in-chief of the armed forces, and chairman of the Council of
Ministers, which consists of the prime minister and approximately 28 other ministers. The
president also appoints the prime minister as head of the government.*®

The last election was held April 29, 2007.”” The next presidential election is scheduled for April
2012.%

Principal Government Officials™

President: Amadou Toumani Touré

Prime Minister: Modibo Sidibe

Minister of Foreign Affairs: Moctar Ouane

Minister of Economy and Finance: Sanoussi Touré

Minister of Industry, Investment, and Commerce: Ahmadou Abdoulaye Diallo
Minister of Defense: Natie Plea

Ambassador to the U.S.: Mamadou Traoré

Ambassador to the United Nations: Oumar Daou

19° 2010 est. CIA Factbook, Supraote 14.

20 U.S. Dept. of State, 2009 report, SUPraote 1.

212010 est. CIA Factbook, supraote 14.

2 |d

23 Ranking 206 in country comparisons. 2010 est. CIA Factbook, supraote 16.

242010 est. CIA Factbook, supraote 14; U.S. Dept. of State, SUpraote 1.

25 Mali’s 2011 estimated fertility rates are 6.44 children per woman; its infant mortality rates are 111.35 deaths per
1,000 live births. 2010 est. CIA Factbook, Supraote 16.

26 |d.

27 |d. Mali’s 2011 estimated birth rate is 45.62 births per 1,000 people and its estimated death 14.29 deaths per
1,000 people.

28 U.S. Dept. of State, 2009 report, SUpPraote 1.

292010 est. CIA Factbook, supraote 14.

30 |d.

31 U.S. Dept. of State, 2009 report, SUpPraote 1.
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Political Parties™

African Solidarity for Democracy and Independence (SADI)
Alliance for Democracy (ADEMA)

Alliance for Democracy and Progress (ADP)”

Alliance for Democratic Change (ADC)

The Front for Democracy and the Republic (FDR)™
National Congress for Democratic Initiative (CNID)
Party for Democracy and Progress (PDP)

Party for National Renewal (PARENA)

Patriotic Movement for Renewal (MPR)

Rally for Democracy and Labor (RDT)

Rally for Mali (RPM)

Sudanese Union/ African Democratic Rally (US/ RDA)
Union for Democracy and Development (UDD)

Union for Republic and Democracy (URD)

The National Assembly is the legislative arm of the government, consisting of 147 members
that represent sixteen political parties, which are divided into five parliamentary groups.”
Council members are elected by popular vote to five-year terms, but are not subject to any term
limits.™® Representation is allocated according to the population of administrative districts, of
which there are eight plus the capital district of Bamako.” The National Assembly meets for
two regular sessions each year.

Currently, President Touré’s ADEMA party holds 51 seats; the URD, 36 seats; MPR, 8 seats;
CNID, 7 seats; UDD, 3 seats; RPM, 11 seats; PARENA, 4 seats; SADI, 4 seats; independent,
15 seats; other, 10 seats. The next National Assembly election will occur in July 2012.*

LEGAL FRAMEWORK FOR THE PREVENTION OF TORTURE

A. The Constitution

After a revolution against the previous one-party state, the new Republic of Mali created a
national conference to draft the current Malian constitution, which allowed for a multi-party
democratic government.” The new constitution was approved by referendum on January 12,
1992, garnering support from an overwhelming majority of the population.”” The Constitution
begins by affirming the state’s commitment to creating a “nation of law” that embodies the
democratic ideals behind the efforts of the fallen revolutionaries. Title I elaborates, proclaiming
human dignity to be “sacred and inviolable” and affirming each individual’s right to “life, liberty,
and the security of his person.” Protection against abuses of torture are found not only in the

322010 est. CIA Factbook, supraote 14.

33 This is a coalition of political parties including ADEMA and URD, formed in December 2006 to support the
presidential candidacy of Amadou Touré. Id.

34 ‘This is also a coalition of parties, including RPM and PARENA, that was formed to oppose Amadou Touré. Id.
35 U.S. Dept. of State, 2009 report, SUpPraote 1.

36 |d.

37 Lib. Of Cong., Country Profile: Malpraote 2, at 15.

38 2010 est. CIA Factbook, supraote 14.

% U.S. Dept. of State, 2009 report, SUPraote 1.

40 African Elections Database, Elections in Malvailable latp:/ /africanelections.tripod.com/mlLhtml [accessed
July 7, 2011]
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Constitution, itself, but in its references to international law as well, stating that Mali will adhere
to the United Nations’ Universal Declaration of Human Rights and to the African Charter on
Human and People’s Rights.41

Among the protections listed within the Constitution, itself, Title I, outlines the fundamental
rights guaranteed to each individual. Article 3 of the Constitution states that “no one will be put
to torture, nor to inhumane, cruel, degrading, or humiliating treatment,” and that “each
individual, each agent of the State who is found guilty of such acts, either on his own initiative,
or by another’s command, will be punished at law.”* In addition, Article 10 prohibits unlawful
detention, stating that suspects must be charged or released within a 48-hour period.” This is
not absolute, for a person may be detained for more than 48 hours if permitted by the court’s
Magistrate, creating concerns among human rights organizations that question the
independence of Mali’s judicial system.*

Article 166 of the Malian Constitution states international treaties and accords that have been
properly ratified or approved take precedence over laws of the State. The Constitution explicitly
states that Mali will subscribe to the Universal Declaration of Human Rights, which reiterates
that no one “shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment” and forbids “arbitrary arrest, detention or exile.”” The African Charter on Human
and People’s Rights is also directly referenced, which again expressly prohibits torturous
conduct and arbitrary arrest and detention.” In addition, Mali has acceded to the International
Covenant on Civil and Political Rights,”” which denounces similar cruel and tortuous treatment
and asserts the right to be tried without “undue delay.”**

Unfortunately, even though the Constitution sets certain protections, these are not always
respected and upheld. According to the U.S. Department of State’s Human Rights Report on
Mali, prisoners a required to be tried within one year from the time of detention.”” However, a
research report by Annie Chikwanha, Senior Research Fellow in the Institute for Security
Studies and head of the Institute’s African Human Security Initiative (AHSI), states that
unsentenced prisoners may wait a period of over 10 years just to obtain a verdict on their case.”

41 La Constitution du Mali (Mali Constitution), 25 February 1992, Decree No. 92-0731 P-PSAP, available at
http://unpanl.un.org/intradoc/groups/public/documents/cafrad/unpan002746.pdf [accessed 7 July 2011].

42 Jeffrey Craver, The Constitution of the RepubliclafiMality of Richmond School of Law, available at
http://confinder.richmond.edu/admin/docs/Mali.pdf [accessed 7 July 2011].

43 Robert Winslow, Crime and Society: a comparative criminology {dandbidye attdUniversity, available at
http://www-rohan.sdsu.edu/faculty/rwinslow/africa/mali.html [accessed 7 July 2011].

4 Mali Constitution, SUpPraote 41.

45 UN General Assembly, Univers@leclaration of Human Righdecember 1948, 217 A (I11), available at
http://www.un.org/en/documents/udhr [accessed 10 July 2011].

46 Organisation of African Unity, African Charter on Human and Peopl¢$BaRjgh@harter?y june

1981, CAB/LEG/67/3 rev. 5,21 LL.M. 58 (1982), available at

http://www.achpr.org/english/ info/charter en.html [accessed 10 July 2011].

47UN General Assembly, International Covenant on Civil &a Rghtss December 1966, United Nations,
Treaty Seties, vol. 999, p. 171, available at

http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-4&chapter=4&lang=en [accessed
10 July 2011].

48 International Covenant of Civil and Political Rights, G.A. Res. 2200, U.N. GAOR, 215 Sess., U.N. Doc.
A/RES/2200(XXI), available at http://www.un.org/ga/search/view doc.asp?symbol=A/RES/2200(XXI)
[accessed 9 July 2011].

49 US Depattment of State [USDS], Bureau of Democracy, Human Rights and Labor, 2010 Human Rights Report:
Mali, April 8, 2011, available attp://www.state.gov/g/drl/rls/hrrpt/2010/af/154357.htm [accessed 10 July 2011]
50 Annie Chikwanha, MaliOs Criminal Justice, 3yatamHuman Security Initiative, November 2008, p.4, available
athttp://www.africanreview.org/docs/mali/maliissuenov08.pdf [accessed 10 July 2011].
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In 2010 approximately 67 percent of the prison population was still awaiting trial.”' The
Amnesty International Report of 2009 states that two Mauritanian men accused of being
connected with Al-Qaida remained detained from late 2007 until February of 2008 while
awaiting transfer to Mauritania.”” Additionally, the men notified Amnesty International that
while detained, they were tortured via methods of kicking, electronic shocks, sleep deprivation
and suspension of the limbs.” Thus the reality is that although the Constitution and additional
international law clearly forbids certain treatment, it has not proven successful in impeding all
human rights violations.

B. Relevant National Legislation

1. Criminalization of Torture - Article 209 of the Mali Penal Code

Atticle 209 of Mali's Penal Code of 2001 is the main statutory provision dealing with torture.™
For an act to meet its definition, it must:

1. Intentionally inflict severe pain or suffering—either physical or mental.
2. Have been committed for one of the following purposes:
¥ To obtain information or a confession, either from the person suffering ot from a third
party
¥ To punish the person suffering for some act that either he or some third person either
committed or is suspected of having committed.
¥ To intimidate or coetce either the person suffering or some third party
¥ For any other disctiminatory reason.
3. Have been inflicted by either a public official or a person acting in an official capacity or
with the implied consent/at the instigation of such a person.

While Article 209 thus contains a fairly comprehensive definition of torture, it does exclude
pain and suffering arising from and/or connected to otherwise lawful sanctions. Despite this
ambiguous loophole, Article 209 does explicitly prevent individuals accused of torture from
asserting one possible defense—that of “superior orders.””

Article 209 does not set out a single penalty for all acts of torture, but instead lays out a range
of penalties that vary according to the impact the torture had on the victim. Indeed, as the

S1'U.S. Dept. of State, SUpraote 49.

52 Amnesty Int’l, Amnesty International Report 200922 Madember 2008 Amnesty International Report 2009 on
Mali, 2009, p. 2, available at http://report2009.amnesty.org/en/regions/africa/mali [accessed 7 July 2011].

53 |d at 3.

*4Art. 209, Penal Code of Mali (2001).

*3d.
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severity of that impact increases, so too does the penalty prescribed by Article 209, as illustrated
56,

by the following table™:

Impact of Torture Penalty
Normal 1-5 years imprisonment
Mutilation, amputation, loss of the use of a limb/sense, 5-10 years imprisonment

blindness/loss of an eye, ot other disability

Death Death Penalty

While positive in some respects, this punishment scheme leaves much to be desired. While the
first part of Article 209 prohibits the infliction of both physical and mental suffering, the
penalty scheme outlined in the latter portion imposes its toughest penalties for torture that
results in severe physical consequences. Unless psychological torture results in some
permanent disability, it will fall under the most lenient sentencing scheme—anywhere from one
to five years imprisonment. One way for Article 209 to be improved then—and one way for
Mali to more strongly combat torture—is for Mali to increase the severity of punishment for
psychological torture that fails to result in a permanent disability.

2. Arbitrary Detention

According to Article 121 of Mali’s Code of Criminal Procedure (CPP):

Any person charged under a warrant to appear, who has been held at a remand center
for more than twenty-four hours without having been interrogated, is deemed to have
been arbitrarily detained.

Article 126 of the CPP provides sanctions for officials in the event of non-compliance with the
“formalities to be observed in the case of a warrant to appear,” and Articles 74 and 75 specify
that a person may be held for 48 hours in official custody without charges. However this period
may be extended by 24 hours on the written authorization of the public prosecutor or
examining magistrate.”’

Mali’s penal code (Art. 70)* also prohibits arbitrary arrest and detention, and Mali law stipulates
that charged prisoners must be tried within a period of one year.”” However violations of these
rights continue to be problematic. In 2008 security forces detained persons in connection with
the country’s internal conflict without charge and arbitrarily arrested and beat a number of
Congolese nationals.”” According to the U.S. Department of State, lengthy trial procedures,
large numbers of detainees, judicial inefficiency, and corruption among other things contributed
to lengthy pretrial detention. Individuals sometimes remain in prison for several years before

d.
57 Amnesty Int’l, Mali: An unfair trial and torture with impunity compromise the establishmekit bidhe rule of law
AFR 37/001/1998, 30 September 1998, available at
http://www.amnesty.org/en/library/asset/ AFR37/001/1998/en/79¢193c8-da9d-11dd-80bc-
49702251902 /afr370011998en.html [accessed 7 July 2011].
Mali Penal Code, Law N ° 01-079 of August 20, 2001!"Ch. VI: Des Attentats a La Liberte (Attacks on one’s
Freedom), Art. 70.
5 U.S. Dept. of State, 2010 report, SUPraote 49.
%0 U.S. Dept. of State, 2009 report, SUPraote 1.
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their cases come to trial. For example in 2010, 1,218 out of a 1,794 prisoners at the central
prison of Bamako were awaiting trial. In September of 2010, the judiciary extended its second
session by one month in order to reduce case backlog and prison overcrowding.

3. Reforming the Prison System

Law No. 01-003 of 27 February 2001 relates to the reform of Mali’s prison system.” The law is
consistent with the Standard Minimum Rules for the Treatment of Prisoners as defined in the
U.N. Conference on the Prevention of Crime and Treatment of Offenders. The law ensures
that there is no discrimination between prisoners, respect for their dignity, the right to challenge
grievances pertaining to disciplinary decisions, the right to health, safety and education, and the
right to religious freedom.” Law No. 01-003 also encourages the creation of new types of
detention facilities that separate detainees by sex, age, criminal class and health and established
a body to oversee that these conditions are being met.”*

4. Death Penalty

Mali’s penal code permits the death penalty for a myriad of offences.” Individuals have a right
of appeal from the Court of Assizes (cour d'assisesthe Court of Appeals and then, on
questions of law only, to the judicial section of the Supreme Court. In October 2007, the
Council of Ministers (Conseil des Minjs§t@anitted a bill to abolish the death penalty to the
National Assembly.” Amnesty International reported that the draft bill continues to be
postponed and that thirteen people were sentenced to death during the 2010 with no reports of
any executions taking place.”’

IV. INSTITUTIONAL FRAMEWORK FOR THE PREVENTION OF
TORTURE

A. National Preventative Mechanism (NPM)

In March of 2007, the Association for the Prevention of Torture (APT) along with the National
Human Rights Commission of Mali (NHRCM) organized a workshop on the OPCAT.” The
NHRCM would be responsible to act as a National Preventive Mechanism (NPM) under
OPCAT.” The objective was to familiarize NHRCM members with OPCAT obligations and
implications and to identify the needs and priorities required to fulfil their mandate as NPM.”

%5 U.S. Dept. of State, 2010 report, SUPraote 49.

La loi n°01-003 du 27 février 2001 portant régime pénitentiaire et éducation surveillées (Law No. 01-003 of 27
February 2001 on the prison system and reformatory)
63 Commission National Des Droits De I’Home (CNDH), Rapport Annuel 2010 Sur La Situation des Droits de
LOHomme au Malip, p. 43, available atww.cndh-mali.org [accessed 7 July 2011].
¢4 1d.
65> Mali Code of Criminal Procedure, SUpraote 55, at Livre II, Art. 23; Livre III, Section 11, Art. 41, 43, 45,46, 47,

48; Section IV, Art. 74, 75; Section IX, Art. 121; Titre 11, section I, Art. 162, Section IV, Art.178
66

CNDH, supraote 60, at 27.

67 Integrated Regional Information Networks (IRIN), Mali: Religious leaders oppose abolition of degth¢enalty
2008, available &ttp://www.unhcr.org/refworld/docid/48522c0d1a.html [accessed 6 July 2011].

@ APT, NPM Workshop in Mali March 2007, available at

http://www.apt.ch/index.phproption=com k2&view=itemlist&task=category&id=105:mali&Itemid=224&lang=

en [accessed 6 July 2011].
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B. National Institutions

5. Security Forces

The army, air force, the Gendarmarie, the National Guard, the police and the General
Directorate of State Security (DGSE) make up the security force.”' The DGSE can temporarily
detain persons at the discretion of its director general and have primary authority in any case;
however their cases typically focus on terrorism and national security. The Ministry of Security
and Civil Protection control the local police and the Gendarmerie. The police maintain order
in urban areas, whereas the Gendarmerie enforces law in rural areas. Rarely do security forces
act independently of government authority.

The majority of Malians do not trust the police and the criminal justice system in their country.
Ineffective efforts by police and unjust criminal justice procedures are the reason why most
Malians do not reach out to law enforcement. In turn, most Malians seek justice by their own
account or simply remain silent about their own victimization.

The 2010 Annual Report from Mali's National Commission on Human Rights outlined a
number of abuses that continue to be committed by both the Gendamerie and national police
forces. First, throughout the year police continued—in violation of established law—detain
individuals for non-payment of purely civil debts.”” Second, both groups often held individuals
far beyond the period allowed by Article 76 of the Code of Criminal Procedure.” Third, both
groups sometimes launched investigations with little evidence, merely to humiliate political
opponents.” Fourth, while forces in Bamako arrested more than 7,200 individuals throughout
2010, only a small fraction (178) had their cases referred to an appropriate court.” Many of
these issues appear to spring from a lack of adequate or appropriate training, as a 2010 inquiry
revealed that neither police officers nor Gendamerie had an adequate knowledge of their
resposibilities under Article 76 of the Code of Criminal Procedure.”

Police in Mali lack resources and proper training. Allegations and reports of corruption within
the police force are extensive.”” For example, police officers and Gendarmati€ suspected of
extorting bribes at vehicle checkpoints.” Police searches are not common and require the
issuance of judicial warrants, but sadly judicial warrants are often served at the request of a
relative or upon payment of a bribe. In situations where money is at issue, police are known to
influence the parties involved in the dispute to settle the matter at the police station, where the
police officers get a share of the money in conflict.”

71 U.S. Dept. of State, 2009 report, SUPraote 1.
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Arbitrary and unlawful killings are also a significant concern. On November 10, in Lere,
National Guard troops fired on a crowd of demonstrators, killing one person and injuring six
others. A government commission of inquiry into the incident produced no findings.

6. Judiciary

Prior to the reform of Mali’s constitution in 1992, the judiciary served as the legal arm of the
government, raising questions about the judiciary’s impartiality and lack of independence. In
2003, the government started a ten-year legal reform of the judiciary, called PRODE]
(Programme Décennal de Dévelopement de la Justice), to improve the structural functioning of
the judiciary in accordance with the rule of law.” However, according to the 2009 U.S. State
Department report on Mali, the executive branch continues to wield influence over the
judiciary system and widespread bribery and influence peddling in the courts affects the fairness
of a trail. ™ Also, a 2010 report by the Malian Association of Human Rights (MAHR) stated
that recently corruption in the judiciary has been on the rise due to a lack of political will from
the government. The judiciary has also been issuing false judgments and false certificates of
divorce.”

Due to insufficient funding, the Mali judiciary experiences a large amount of case overload and
structural backlogs.” In turn, there are few legal decisions being made and/or published and
no general policies developed. Cases equal in law and legal question are judged in very different
ways, creating an environment of unpredictable outcomes and an increase in appeals from
individuals unsatisfied with the outcome. To rectify this, the Supreme Court must establish
stable and sustained jurisprudence.*

7. Traditional Justice System

Courts in rural areas can range from over 200km away,” which is why prison figures are lower
in the traditional justice system.” Village chiefs adjudicate over the vast majority of cases in the
rural areas (i.e., divorces, inheritance or transfer of real estate) and there is a limited number of
attorneys and legal assistance available. This traditional system is not always beneficial for
vulnerable groups, such women and children. Mali is working on improving the physical
distance between the state courts and the population.”’

The high illiteracy rates among Malians leave them unaware of their rights and duties. NGOs,
such as Deme Sbave established paralegal services in Mali’s rural areas to strengthen the rule
of law and democracy. In 20006, the National Trainings Institute for the Judiciary, Deme Sthe

8 Journal I'Essor, RZformes juridiques et judiaigiuete de la crZdititgal and Judicial Reform, the search for credibility
Mali Ministry of Justice, 26 September 2006, available at
http://www.justicemali.org/www.justicemali.org/divers410.htm [accessed 7 July 2011].

81 U.S. Dept. of State, 2009 report, SUPraote 1, at 4. 5

82 Rapport 2028092010 sur la situation des droits humains au Mali : L'AMDH fustige le manque d'autoritZ de I'Etat, |
corruption gZnZeadii$ZcuritZ au Ndadi (200820092010repordn theuman rights situatidali) BamaNet, 3

Dec 2010, available latp: / /www.bamanet.net/index.php/actualite /independant/12257-rapport-2008-2009-2010-

sur-la-situation-des-droits-humains-au-mali--lamdh-fustige-le-manque-dautorite-de-letat-la-corruption-generalisee-

et-linsecurite-au-nord-mali.html [accessed 10 July 2011].

83 Servaas Feiertag, Guide to Legal Research,iGMaliex, NYU Law, available at
http://www.nyulawglobal.org/¢lobalex/malil htm# The Judicial Power [accessed 7 July 2011].
84 1d.

85 Servaas Feiertag, SUPraote 75.

86 Chikwanha, supraote 50, at 3.

87 Servaas Feiertag, SUPraote 75.

16



Center for Law and Global Affairs
Arizona State University OPCAT Mali Research Project

Center for International Legal Cooperation and civil society members created the national
curriculum for the training of paralegals.”® The curriculum is intended to strengthen democracy,
the rule of law, good governance and human rights through awareness and education of the
Malian people.

V. CRIMINAL PROCEDURE:

A. General description

The criminal procedure law of Mali can generally be found in the Constitution. Article 1 states
that “human dignity is sacred and inviolable. Each individual has the right to life, liberty, and
the security and integrity of his person.”® The constitution and law prohibit arbitrary arrest and
detention; however, there were reports that this occurred.”’ The Constitution also prohibits
torture, inhumane, cruel, degrading, or humiliating treatment.”’ Moreover, “each individual,
each agent of the State who is found guilty of such acts, either on his own initiative, or by
another’s command, will be punished at law” for the infliction of such treatment.”” Pretrial
services, which assess the needs of the accused and recommend possible treatment or other
solutions instead of incarceration, do not exist.”

Judicial warrants are required for arrest.”* Bailiffs normally deliver warrants, which stipulate
when a person is scheduled to appear at a police station.” While persons were usually
apprehended openly with warrants based on sufficient evidence and issued by a duly authorized
official, there were occasions on which warrants were not based on sufficient evidence.”
Detainees are brought before the judiciary and are entitled to “the right to a defense, which
includes assistance by a lawyer of choice, [which] is guaranteed from the outset of
interrogation.”” The poor can have legal counsel, but they must work to pay their defense
lawyers after they are released.” However, an insufficient number of lawyers — particularly
outside of the cities of Bamako and Mopti — often prevented access to legal representation.”
There is no paralegal system in police stations and after deposition of a charge, the accused is
held for a normal three days, after which that person is released, unless transferred to the prison
eatlier.'” The judge at this time is informed of the case and the accused can hire a lawyer
through his parents, or his friends and acquaintances.'” Detainees were granted prompt access
to family members.'” In cases involving a monetary debt, the arrested person frequently

% Le Cadre National de Pilotage du Curriculum de la formation du Parajuriste (CNPCP), Mali, Curriculum National
de Formation du Parajuriste §Nafialhal Curriculum for Paralegal Trainingamale) at
http://www.cnpcpmali.org/pages/demeso.html [accessed 7 July 2011].
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resolved the case at the police precinct, and the police received a portion of the recovered

103
money.

“One may only be detained for more than forty-eight hours as a result of a decision motivated
by a Magistrate of the court.”'” However, because the judicial system has an enormous case
backlog, there are usually long periods of pretrial detention where detainees often stay longer
than the 48 hours.'” Administrative bottlenecks, insufficient lawyers, judges and courts - all
contribute to delays in bringing cases to trial. Local lawyers give estimates that more than half
the numbers of inmates are detainees awaiting trial.""* Suspects must be transferred from a
police station to a prison within 72 hours after being arrested; however, in practice detainees
were sometimes held more than 72 hours."” The law stipulates that charged prisoners must be
tried within one year, but this limit was frequently exceeded and lengthy pretrial detention was a
problem.'” On a more positive note, trials are generally public except in the case of minors, and
juries are used.'” Defendants and attorneys have access to government evidence relevant to
their cases.""” Defendants are presumed innocent and have the right to confront witnesses, to
present witnesses and evidence on their behalf, and to appeal decisions to the Supreme
Court.""! These rights extend to all citizens and all groups.'”” Limited rights of bail exist for
minor crimes and petty civil offenses and at times, authorities release defendants on their own
recognizance.

B. Risk of torture, cruel, inhuman, or degrading treatment or punishment

Prison Fellowship International reports that Mali has one of the highest proportions of
prisoners in pre-trial/remand imprisonment at 89% of the prisoner population. "
Consequences of such a lengthy remand can be significant. Due to the frequent turn-over of
remand prisoners, prisons that offer vocational, therapeutic and other activitdes to the sentenced
prison population makes them much less available to those awaiting trial.'” Thus at times, the
detention period may end up longer than the sentence would have been, had the offender been
found guilty.""® Additionally, the greatest risk for torture is during pretrial detention.'’” Pretrial
detainees are particularly at risk of being abused because the incentives and opportunities for
torture are most common during the interrogation stage of the criminal justice process.'"”
Additionally, pretrial detainees are entirely in the power of detaining authorities, who often
perceive torture and other forms of ill-treatment as the easiest and fastest way to obtain
information extract a confession.'” A recent study by the Open Society Justice Institute notes
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that lack of education of legal rights also contributes to such treatment.” International Cure
reports that there are social workers in prisons in Bamako, who are often involved with the

accused before going for trial.'*!

The African Commission's Special Rapporteur on Prisons and Conditions of Detention
inspected several Malian prisons in August 1997 and found several problematic issues.'”” At the
Bamako Central Prison, he found unsentenced detainees who had been held on remand for
more than five years and also witnessed a guard beating an inmate.'” At the Tombouctou
Prison, he saw an inmate in leg irons and learned that inmates were unable to see visitors.'**
The worst abuses, however, were at the Mopti Prison, where the special rapporteur found
inmates with marks of beatings by guards, a juvenile inmate in leg irons, dark cells, and a

woman inmate who had been impregnated by a guard.'” He was also informed that a Liberian
prisoner had died of starvation.'*

The Open Society Justice Institute report also suggests that torture may be deterred in the
pretrial phase by ensuring prisoners early access to legal counsel as the constitution provides;
providing for independent oversight of detention facilities and their work procedures, by
refusing to admit evidence gained through torture; and by holding perpetrators accountable.
Overcrowding is a major problem in the central prison in Bamako.'”” Moreover, extremely poor
detention conditions and serious overcrowding of pretrial detention facilities often amount to
cruel, inhuman, or degrading treatment or punishment.'” The Central Prison in Bamako
housed 1,825 prisoners in a facility designed to hold 400."” The Sikasso Prison held 178
prisoners in a facility built for 50. In addition, medical facilities were inadequate and food
supplies were insufficient.” Inadequate sanitation and medical facilities posed serious threats to
health.”” The situation is similar in other jails and correction facilities in Mali and nothing to
date has been done to address the situation. Furthermore, those incarcerated are unable to

complain to the central authority regarding living conditions in the prisons.'*

Members of civil society, community and the press can go into prisons, but only with the
authorization of the Ministry of Justice or the National Directorate of Prison Administration,
where they can monitor the education of inmates, and can meet with the prisoners.'” Inmates
receive free care that is needed, including pharmaceutical products whose use is allowed for
health. However, detainees can be subjected to medical or scientific experiments that may affect
the bodily integrity of the individual."”* Such experimental testing is arguably, inhuman and
degrading treatment.
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C. Problems with Accessing Justice

One of the issues faced by some Malians is the lack of awareness concerning legal rights. Many
individuals lack the education and resources to access justice.

The most affected group is women. In rural areas, most women are typically illiterate, poor, and
subject to victimization.'” Under some circumstances, women encounter sexual assault by
employers, often times resulting in the termination of the unwanted pregnancy by the women,
who are later arrested for infanticide.'

In general, most women are incarcerated for domestic violence related offenses or for
confronting systemic violence that is part of the social norm."””” Women have limited access to
legal services and are particularly vulnerable in divorce, child custody, inheritance rights, and
civil rights matters."” In spite of legislation issuing equal rights to women in property related

matters, ignorance and traditional practice prevent many women from taking advantage of this
law."”

Additionally, traditional law discriminates against women when dealing with inheritance
matters."*’ Given that traditional laws favor males and leave women without much protection,
most women fail to seek justice. Instead, women remain silent and continue to become
victimized.

In order to deal with the problem of lack of awareness, programs should be set in place in
order to provide all individuals with the necessary information and skills to have access to
justice. Particularly, in the case of women, the government should revise the laws to equally
apply to women. By promoting equality and education, Malians of all social classes will have an
equal opportunity of accessing the justice system when needed. It is not just to continue to take
advantage of individuals who are ignorant of the law.

D. Collective punishment
Traditional justice systems in Mali often fault the entire clan for the act of one individual

member.'*" This puts social pressure on the individual’s family to reprimand him/her and
alleviates pressure from the traditional penal system.

PRISON SYSTEM

A. Legislative framework

The 2008 report from International Cure'* states that approximately 2/3 of persons in Malian
prisons are awaiting trial. It also explained how the executive branch’s influence over the
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judiciary has led to widespread corruption and the factors behind lengthy pretrial detention.'*

The report also details various official procedures relating to due process and those
irnprisoned.144

In general, prisons are not broken down by level of crime committed or age of the criminal; on
the contrary, most prisons, with the exception of the women’s prison in Bamako, hold juveniles,
women, men, pretrial detainees, sentenced inmates, and different level offenders under the
same complex.

There are different levels of security and freedom in the prison system, but those who suffer
from mental illness are not separated from the rest of the prison population.' Incarceration is
not the only punishment: other alternatives, which include community service and monetary
fees, exist.'*" Open prisons with minimum security are not available in Mali.'"’

B. Specific isstes within the Prison System

The present issues with the prison system in Mali can be broken down into three main
categories: length of detention of detainees, prison conditions, and lack of knowledge regarding
access to justice. Failure to address these three areas of concern can lead to a tolerance for
human rights violations. By addressing and repairing the gaps in these defective areas, Mali can
promote a fair justice system where individual human rights are protected. Initiating change
requires resources, but, with the aid of the Malian government and human rights organizations,
this goal is attainable.

1. Pre-trial Detention

One of the issues with the prison system in Mali is the length of detention of detainees. On the
one hand, Amnesty International congratulates the absence of political prisoners in Mali prisons;
on the othgr hand, it remains troubled by the numerous prisoners who remain without a
sentence. While it is true that Mali has a low crime rate, prisons remain overcrowded by
prisoners who continue to await sentencing.

Malian detainees have the right to a lawyer of their choice or a state-provided appointed lawyer
if indigent; howgver, the number of lawyers available is limited, often preventing access to legal
representation. Even though the constitution expresses a suspect’s right to counsel, most
detainees are poor, uneducated, and unaware of their constitutional right, and thus remain in
prison for longer periods of time.

For minor crimes and petty offenses, limited rights of bail exist. Most defendants detained for a
minor crime are released on formal agreement.” Even with the quick resolutions set in place

142 International CURE, MaliAssessmexit)8, available latp:/ / /www.internationalcure.org/Afrcontry/mali.htm
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for addressing minor crimes, the court system continues to remain clogged up with numerous
. .. . . . . . 151
detainees awaiting trial and insufficient number of attorneys to provide representation.

When it comes to imprisonment, the public in Mali looks down on judges who have allocated
harsh sentences. As a result of public shaming, the Prison administration seems to pay close
attention to penal reforms and the criminal justice system.” Mali’s prison population is
relatively low, with a rate of 35 per 100,000,"’but it is important to note that the prison
population would be lower if it were not for the high caseloads."” Given the issues of
improper detention and lack of legal representation, Mali ought to adopt the UN Standard
Minimum Rules of the Treatment of Prisoners and UN Standard Minimum Rules for Non-
custodial measures."”’

The Brigade d’investigation judiciaire (Bij) is currently investigating allegations made by inmates
claiming they suffered physical torture when detained and at times were coerced to admit false
confessions."

2. Prison Conditions

Prison conditions in Mali fall below standard. The most prominent issues are overcrowding,
poor healthcare, and lack of food supply.

Prison overcrowding remains a matter of concern. The limited number of prisons in Mali
contributes to the prison overcrowding problem. For example: the 2009 human rights report
issued by the Bureau of Democracy reported that 1,825 prisoners were held in Bamako’s central
prison, a prison designed to hold 400 inmates.”’ In Mali it is common to house juveniles,
women, and men in the same prison. Pre-trial detainees are held in the same complex as
convicted prisoners. In addition, arrestees are held in police stations for up to 72 hours, where
men and women are held in the same area.'” Since the year 1991, two new prisons were
established in Bamako due to observed human rights violations by the UN." In addition, a
juvenile prison and a women’s prison were also opened in Bamako. The women’s prison in
Bamako is a step into resolving the issue of overcrowding. The women’s prison in Bamako is
the only prison that houses women separately from males, all the other prisons hold males and
females under the same complex, although in separate cells. Bamako has taken a step into
separating prison populations; however, the situation remains unchanged in all other
surrounding areas.

Prisons in Mali lack the facilities to provide adequate health care to the prisoners. The lack of
resources limits the access to health care and the poor sanitation poses additional health care
risks. Prisons do not have a medical staff, but there are doctors who may visit upon invitation
of the director.'” If an inmate suffers from an infectious disease, that prisoner is transported to
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a surrounding hospital with hands and feet bound.'” As a result of the overcrowding,
contagious diseases such as tuberculosis are easily spread.'” In addition, the food scarcity
results in insufficient food supply and require parents to prepare food for the inmates.'” If
meals are not supplied by the families, the inmates may have to go on an empty stomach for
days.

The Malian government allows human rights groups to access the prisons, and organizations
such as the Malian Association of Women Jurists and International Committee of the Red
Cross continue to visit the prisons.'” However, the government requires a request submittal by
nongovernmental organizations, which may take up to a week to process, preventing the groups
from assessing human rights violations that may have occurred during that week.'® While this
can be seen as an attempt to address the issues related to prison conditions, it has not resolved
the issue in its entirety.

GROUPS IN FOCUS

A. Women

1. General Information

The status of women in Mali varies depending on ethnicity, socioeconomic factors, and
whether they live in urban or rural areas. The most common issues women are confronted with
in Mali are those concerning health: female genital mutilation, reproductive health and
infectious disease; discriminatory inheritance practices and lack of access and awareness of legal
rights; early arranged marriages of girls, forced marriages of widows to her husband’s male
relatives and societal pressure to conform to their traditionally assigned role as primarily
homemakers and caretakers of children.'” Rural women have a much heavier workload and
reduced access to health care than city women.

Mali is generally a paternalistic society where marriage is the most important part of the life
cycle. Family law and traditional practices favor men.'” If a type of marriage is not specified on
the marriage certificate, judges presume that it is polygamous. Traditional practices discriminate
against women in inheritance matters and men inherit most of the family wealth. A community
property marriage needs to be specified in the marriage contract for it to be binding. ' Women
are legally obligated to obey their husbands and are particularly vulnerable in cases of divorce,
child custody, and inheritance.'” Women had very limited access to legal services due to their
lack of education and information as well as the prohibitive cost. While the law gives women
equal property rights, traditional practice and ignorance of the law prevented women—even
educated women—from taking full advantage of their rights.'”
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2. Prison conditions

Women prisoners are only 2% of the prison population in Mali.'”! Women who do end up in
Mali prisons tend to be poor, undereducated (in formal education), young, and socially
displaced.'”” Many of the female prisoners are former domestic workers of the upper classes or
are women from the rural areas who usually become victims of their domestic work
circumstances. Sexual assault by employers often leads to unwanted pregnancies and the
women are thus forced to abort, which is a crime in itself, and are subsequently charged with
infanticide.'” Many of the crimes women commit relate to their domestic situations or the
confrontation of the systemic violence that is derived from Malian society’s patriarchal social
practices. Ex-female prisoners are stigmatized and shunned by their families after release.
Fortunately, recidivism rates are very low among females in the country. However, because of
the social stigma associated with female prisoners, many of them tend to regard prison as home
since they are unlikely to marry after prison.'™

Mali has made significant progress by designing a prison for women, and for many, the prison
actually becomes a sanctuary where genuine love for each other is developed.'” In depatting
from the French—western cell prison model, Bolle women’s prison is designed like a traditional
African compound, which follows a communal style prison system versus a panoptical style
building.'” Prisoners with babies stay together, and there is a playing facility where women can
garden and raise poultry. Women found guilty of infanticide are required to share space with
those raising their children with the goal of rehabilitation, but this can also be seen as a form of
punishment. Deference to age is important, and the eldest is in charge of each dormitory and
makes the important decisions. Conflicts are resolved the ‘Affrican way” where eldertervene
before fights break out and mutual apologizing restores order and peace.'”

3. Violence against Women

Malian law criminalizes rape and provides for a penalty of five to 20 years imprisonment;
however, the government does not enforce the law effectively.'”” The country also has a
statutory rape law that defines 18 as the minimum age for consensual sex, which is inconsistent
with the legal minimum marriage age of 15 and therefore is not enforced. Only a small
percentage of rape cases are prosecuted, and victims routinely feel social pressure not to pursue
charges against aggressors who are frequently of close relations.'” The Bamako Court of
Appeals had 48 cases of rape on its docket for the two ordinary sessions of the year in 2010,
though no information on the number of convictions was available.'™

A Bamako-based non-profit, Women in Law and Development in Africa, notes that only 300
victims of sexual violence reported to the local police in Bamako, but the actual figure is much
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higher, for victims and their families rarely denounce rapists in order to preserve the family’s
dignity and honor."®' The group recently released results from a year-long study in Bamako,
noting that there is at least one reported case of rape every four days. With the police launching
a new investigation every week, their efforts rarely lead to procuring accountability.'™

The law does not prohibit sexual harassment, which occurs frequently. Spousal abuse is a crime,
but domestic violence is very common and deep seeded cultural traditions have hindered
reform. Most cases go unreported, and police are reluctant to enforce laws against or intervene
in cases of domestic violence.' There is no law specifically prohibiting spousal rape, but law
enforcement officials state that criminal laws against rape apply to spousal rape as well.'™
Malian sociologist Alou Badara Macalouhas explained how traditions of domestic violence have
become so socially acceptable that women do not question violent acts against them. Other
examples of controversial social traditions include female genital mutilation and the practice of
levirat, when a widow is required to marry her deceased husband’s brother.'®

The Ministry for the Promotion of Women, Children, and the Family distributed a guide
regarding violence against women for use by health-care providers, police, lawyers, and judges.
The NGOs Action for the Defense and Promotion of Women Rights, Action for the
Promotion of Household Maids, and the Association for Development and Youth operate six
shelters— five in Bamako and one in Segou— for abused female domestic laborers."*

4. Marriage Age

The marriage code allows girls under the age of 15 to marry if they have parental consent and
special permission from a judge. The minimum age for girls to marry without such consent is
15. On average, gitls marry at the age of 16 and a half."” Underage marriage is a problem
throughout the country, with parents arranging marriages for girls as young as nine in some
cases. According to local human rights organizations, judicial officials frequently accepted false
documents claiming that girls under the age of 15 were old enough to marry.'®

In August 2009, the National Assembly passed a new family law that had been under discussion
for 10 years, the Bill for Persons and Family Code, which grants equal rights to women. It has
been very controversial. It changes the minimum age for marriage to 18, stipulates that both
parties must consent to marriage and to divorce and both the father and mother have parental
authority, and also gives men and women equal inheritance rights.'® After the Parliament
adopted the Code in August, 2010, approval of the law was met with widespread opposition,
including fervent protests from the High Islamic Council, and a 50,000-person
demonstration.'” In response, the president asked the National Assembly to “reconsider” its
decision and review the law before he approved it, leaving the law in limbo at year’s end.""
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5. Female Genital Mutilation (FGM)

There are no laws specifically prohibiting FGM, although a government decree prohibits FGM
in government-funded health centers."”” Government information campaigns regarding FGM
were initiated throughout the country and according to human rights organizations, FGM
decreased among children of educated parents. However, FGM is still firmly anchored within a
majority of Malian society, where approximately 92 percent of all girls and women had been
circumcised. The practice was widespread in most regions, occurred among most ethnic groups,
was not subject to class boundaries, and was not religiously motivated. The rate of occurrence
was lower in certain northern areas. Three out of every four women (76 percent) stated that
they were in favor of continuing FGM — mostly out of respect for tradition with little between
the opinions of younger and older women."” There were also reports of Burkinabe families
crossing into Mali to evade stricter FGM laws in Burkina Faso.

Statistics on FGMvs
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Depending on their ethnic background, gitls are subjected to FGM at different ages, from an
age of only a few days to 20 years. The age at which the mutilation is performed also depends
on the importance attached to the practice. Among the Yélimanté and the Dyala-Khasso in the
Kayes region, for instance, girls are subjected to FGM at the onset of puberty, so that they are
initiated to adulthood and can be handed over to their husbands."”” However, the practice is
being performed on ever younger girls, and presently 77 percent of girls are under the age of
five when they undergo circumcision.'

In areas in which almost all women have been circumcised, societal sanctions exert pressure on
individuals to continue the practice. Previously, the decision of whether or not a girl was to be
circumcised was mostly made by religious authorities, the village and family elders, as well as
the grandmothers. Today the decision is more individualized and is largely in the hands of the
women themselves."” The circumcisers generally belong to the caste of the blacksmiths and
some are midwives. Recently an increasing number of parents, particularly in urban areas, have
been turning to medical personnel even though medical personnel were officially banned from
conducting FGM in 1999. Frequently no sanctions are imposed if the ban is ignored.””
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B. Children

1. General Information

There are no comprehensive statistics on child abuse, and most cases, including the sexual
exploitation of children, go unreported.”” The police and the social services department under
the Ministry of Social Development, Solidarity, and the Elderly investigated and intervened in

some reported cases of child abuse or neglect. However, few services were made available to
such children.””

The Court of Appeals of Bamako heard 35 pedophilia cases during its second ordinary session
of the year. NGOs reported that pedophilia cases were more likely to go to trial than rape cases
because charges could be pressed by the child's guardian rather than the victim, and the
anonymity of the child could be preserved, reducing the social stigma.*”

Members of the black Tamasheq community reported that some Tamasheq children were
denied educational opportunities due to slavery-like practices. Qur'anic masters often require
students under age 10 to beg for money on the streets or work as laborers in agricultural
settings. >

2. Labor and Trafficking of children

52.5 percent of children between the ages of 10 and 14 are working in Mali.*”® Children work in
the agricultural and mining sector, as domestic servants, vendors and beggars. Exploitation
occurs in these places where the children work long hours and they very often become victims
of physical abuse. This violates the 1996 Labour Code, which puts the basic minimum working
age at 14 years. The code allows 12-14 year olds to work for up to 2 hours under parental
supervision; 14 to 16 year olds can work during the day for up to 4 and a half hours with
permission from the Labour Inspectorate; and 16 to 18 year olds can work in non-physical
demanding jobs. However, many continue to break the laws since the inspectorate lacks
capacity to enforce the law especially in the informal sector.””

The government ratified the ILO Conventions no 182 on the Worst Forms of Child Labour.””
The country’s labor code has provisions pertaining to child labor but they were often ignored in
practice. Child labor is a problem and is concentrated in the agricultural sector, especially rice
production, domestic services, gold mining, Qur'anic schools, and the informal economy.””
While the labor code sets the minimum age for employment at 14, with certain exceptions, an
ordinance pertaining to children sets the minimum employment age at 15.*” The labor code
permits children between the ages of 12 and 14 to engage in domestic or light seasonal work
but does not permit children to be employed for more than 8 hours per day under any
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circumstances. Gitls between the ages of 16 to 18 cannot be employed for more than six hours
per day.”"’ These regulations are not enforced in practice and approximately half of children
between the ages of 7 and 14 were economically active, and more than 40 percent of children in
this age group were subjected to the worst forms of child labor.

Authorities enforced labor code provisions related to child labor through inspectors from the
Ministry of Labor and State Reforms, which conducted surprise inspections and complaint-
based inspections.”' However, resource limitations restricted the frequency and effectiveness of
oversight by the Labor Inspection Service. Child labor in the mining sector, including salt
mining in Taoudenni and gold mining, was also a problem.*

The U.S. State Department classifies Mali as a source, transit point, and destination country for
women and children trafficked for the purposes of sexual exploitation and forced labor.”"’
While there were no child-trafficking prosecutions in 2009, a number of traffickers reportedly
attempted to leave Mali with children. Suspects were usually detained briefly and released
without charge. Slavery remains a problem, particularly in the north, and according to some
human rights groups, there may be thousands living in conditions of servitude.?'* The
Constitution also prohibits forced or compulsory labor but this is ignored in most sectors.”"”

Child trafficking is present in Mali. Children, especially gitls, are used for forced domestic labor,
and Black Tamasheq children, in particular, are forced to work as domestic and agricultural
laborers.”’® An unknown number of primary school-aged children throughout the country,
mostly under age 10, attend part-time Qut'anic schools that are funded by students and their
parents and are taught only the Qur'an. As part of their work requirement, Qur'anic masters
often require students, known as "garibouts," to beg for money on the streets or work as
laborers in agricultural settings.”!’

A 43-member national committee for child labor and trafficking issues worked to develop a list
of the worst forms of child labor. The committee was composed of 13 ministries as well as
NGOs and was chaired by the Ministry of Labor and State Reforms. In February 2009 the
government finalized a list of hazardous occupations in which children are prohibited from
working. In addition the government finished elaborating a National Action Plan to combat
child labor, although it has not yet been adopted by the Council of Ministers. The government
regularly acts in a supporting role for donor projects dealing with child labor.

3. Juvenile Justice System

The Convention on the Rights of the Child defines a child as anyone below the age of 18 years.
In Mali, there is variation on this definition, which depends on the issue at hand.*"® The
majority age differs in judicial, civil, social and political matters. On criminal issues, the age of
majority is 18 years and this is stipulated in Articles 1 and 28 of Act No. 87-98/ANRM of 9
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Feb 1987.*"” However, the act does not necessarily absolve juveniles of criminal responsibility as
it states that minors between 13 and 18 can be expected to shoulder criminal responsibility if
the court decides that they acted knowingly.”*’ The act also established the juvenile court
system even though it has yet to be functional across the country.”!

Corporal punishment is considered unlawful as a disciplinary measure in penal institutions, but
there is no explicit prohibition.”” Article 14 of the Code on the Protection of the Child, states
that a child placed in a protective educational or rehabilitative institution, or in a place of
detention, has the right to physical and moral protection.””’ It is not a permitted sanction for
ctime under the Code on the Protection of the Child (article 169) or the Criminal Code.***
However, there is no explicit prohibition. The penitentiary system is governed by Decree No.
88-002 (1988), article 105 of which forbids staff from using acts of violence on convicts, and
punishments for disciplinary offences (article 112) but does not include corporal punishment.**’
The Committee that undertakes periodic review for the Convention on Rights of the Child
noted concern that corporal punishment is lawful in the home and that it is used within families,
Koranic schools and alternative-care settings, and not explicitly prohibited in penal
institutions.”

4. Pre-trail detention for Children

According to Mali’s National Commission for Human Rights (Commission Nationale des Droits de
IOhomehen children commit an offence, they are kept in a detention cell until their parents

are able to remove them from custody. Many times they are not even brought to juvenile

court.””’ Provisional/pretrial detention centers where they keep minors are governed by the law

listed (01-003) (hereinaf®PMPL). Material conditions laid down by the International Standards

for Convicted Minors equally apply to those minors remanded in custody.” In order to ensure

the provision/pretrial detention centers for minors meet international and national standards,

the juvenile judge must visit these centers quarterly, accompanied by his/her clerk.””” The
conditions of the detention centers are inadequate due mostly to the large quantity of detainees,
inadequate health care, and not enough food.””
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C. Racial and Ethnic Minorities

1. General Information

The main ethnic groups of Mali are the Mande, including the Bambara, Malinke, and Sarakole,
accounting for 50% of the total population.”” Other groups include the Peul (or Fulani),
accounting for 17%; the Voltaic, making up 12%; the Songhai, constituting 6%; the Tuareg and
Moor 10%; and other groups 5%.2

é )
Demographic Breakdown of Mali

Other
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The Bambara, mostly farmers, occupy all of central Mali bounded by the Cote d'Ivoire frontier
in the south and Nara and Nioro in the north. Malinke live chiefly in the regions of Bafoulabé,
Kita, and Bamako.?” The Peul (or Fulani), semi-sedentary herdsmen, are to be found
throughout the republic, but mainly in the region of Mopti.”* The Songhai—farmers,
fishermen, and merchants—Ilive along the banks and islands of the Niger River, east of the
inland delta. The nomadic Tuareg, of Berber origin, are mainly in the north, in the Adrar des
Iforas. The Minianka, largely farmers, populate the region of Koutiala, and the Senufo, also
farmers, are found principally in the region of Sikasso. The Dogon, often considered to be the
first occupants of Mali, are believed to have survived owing to the inaccessibility of their
villages in the Hombori cliffs. The Dogon have won international esteem for their unique
ceremonial artifacts. The majority of the peoples in Mali are Negroid; the Tuareg are classified
as Caucasoid; and the Puel (Fulani) are of mixed origin.””
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2. Ethnic Groups and Internal Conflict

Sporadic violence between the Ganda-Izo militia, composed of ethnic Peulh (nomadic) and
Songhai (sedentary pastoralists), against neighboring Tuareg (seminomadic) factions in the area
of Ansongo (Gao Region) continued.”® On August 2, the government organized a "Flame of
Peace" disarmament ceremony in Fafa, a small village in the Ansongo area. An estimated 400
militants from all three ethnic groups participated in the disarmament, and 367 weapons were
collected and burned. Notwithstanding the new effort at peace, reports continued of livestock
theft and reprisal attacks between the communities.””’

Government relations with the Tuareg rebels appeared to have stabilized by the end of 2009,
security in the north continued to be threatened by the growing activity of the terrorist
organization Al-Qaeda in the Islamic Maghreb (AQIM).*® As AQIM increases its operations,
work or travel in the region has become nearly impossible, particulatly for foreigners and
known government supporters. At the end of 2008, AQIM kidnapped four European tourists,
and one of them—a British national—was decapitated in May 2009 after the British
government refused to release a radical cleric. While the other three hostages were released in
July, the group assassinated a senior army intelligence officer in June, killed nearly 30 soldiers in
an ambush on a military convoy in July, and took another European hostage in December.””
During the year the terrorist organization AQIM killed persons and took hostages. On April 19,
2010 bandits abducted a French citizen and handed him over to AQIM.*’ On July 25, AQIM
claimed it had executed him in reprisal for a French-supported Mauritanian attack on AQIM
camps in Mali on July 22 and it also believed that AQIM abducted seven employees of French
firms Areva and Satom and transported them to AQIM camps in northern Mali**' Mali’s
constitution bans discrimination on the basis of ethnicity or race.””

D. Gay, Lesbian, Bisexual, and Transgendered (OGLBTO) Persons

1. Treatment of GLBT Persons

Same-sex sexual activities have never been criminalized in Mali.** No anti-homosexual
violence was reported in 2010. Although there was no official discrimination on the basis of
sexual orientation, in practice, societal discrimination was widespread. Malian society still
remains strongly opposed to homosexuality. There were no publicly visible lesbian, gay,
bisexual, and transgender (LGBT) organizations in the country. The free association of LGBT
organizations was impeded by a law prohibiting association "for an immoral purpose"; in 2005
the then governor of the District of Bamako cited this law to refuse official recognition to a gay
rights association.”** On April 13, 2009 police prevented a homosexual group from assembling
on the margins of a conference in Bamako concerning HIV/ AIDS.**
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E. Persons with physical and mental disabilities

1. General Situation of Disabled Persons

It is estimated that 1.6 million people in Mali live with a disability, out of a total population of
13.4 million.** Two thirds of the population suffer from poverty, and even within this group
PWD often face exclusion. Their situation is highly precarious with little or no access to health
care, education or social services, and even less chance of finding a job. Few initiatives have
been put in place to prevent disabilities, both in terms of government services, and those

offered by civil society. The government established the promotion of democratic governance
during the first PRSP, which ended 2007.*"

Mali has signed and ratified the UNCRPD and the optional protocol and there have been no
alterations in the general legislation in order to adapt to the convention.”*® However, there is no
national disability act regulating the government’s responsibilities, nor has there been any
harmonization of existing legislation in order to guarantee human rights for persons with
disability (PWD).**” Although the government has shown interest in discussing disability rights
and inviting DPOs to participate in development processes, there is yet no national strategy or
special resources allocated to increase disability awareness and develop capacity on disability in
general.””

2. Legal Framework Governing Disabled Persons

The Constitution of Mali, promulgated by Decree No. 92/073/CTSP of 25 February 1993,
guarantees all citizens the right to social welfare.””' There are no specific national regulations
regarding the PWD as of yet. Separate provisions can be found in legislation on the family,
employment, and education. On the other hand, there are still regulations in existence which
constitute obstacles to the full participation of disabled children in society. In the field of
education, for example, “incapacity” may still constitute grounds for exclusion. There are no
specific laws protecting the rights of persons with physical, sensory, intellectual, or mental
disabilities in employment, education, access to health care, or in the provision of other state
services.”” There are also no laws mandating accessibility to public buildings. Disability issues
are generally handled by the Ministry of Social Development, Solidarity, and Elderly People.
The constitution and law prohibit discrimination based on social origin and status, color,
language, gender, or race, but not disability.*”’

The Ministry sponsored activities to promote opportunities for persons with disabilities to
generate income and also worked with NGOs, such as the Malian Federation of Associations
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for Handicapped Persons, which provided basic services. There was a school for the deaf in
Bamako for which support and resources were practically nonexistent.*”*

3. Incarceration of Disabled Persons

The lack of attention to the mentally disabled within Mali’s legal and regulatory structure also
carries over into the prison system.

F. Journalists

1. General atmosphere for the Press

The Mali constitution and state laws provide for freedom of speech and of the press. The
independent media were active and were able to express a wide variety of views. While the
government generally respected these rights in practice, there were reports of journalists
arrested.””

2. Journalists and Civil Rights Groups

On November 2010, Diakaridia Yossi, a journalist for the daily newspaper L'Indépendant, was
taken into custody while covering the police dispersal of a demonstration in front of the Court
of Appeals, protesting the detention of Mossa Ag Acharatmane and Aboubacrine Ag Fadil.**
Yossi was apparently mistaken as one of the protestors and suffered several blows from police
batons.”’ Yossi was later released from custody, and the director of the National Police, Niame
Keita, expressed regret for the incident and provided 25,000 CFA francs ($50) to offset Yossi's
medical expenses.””

On March 9, 2009 police allegedly used excessive force and tear gas to disperse a protest march
organized by an association representing persons dispossessed by land seizures.?” Local
authorities attempted to ban the demonstration on March 8, but this was not effectively
communicated to those involved in the demonstration, and the Police arrested four
demonstrators who were later released.

On January 14, 2009, the leader of the association Circle for Youth Reflection and Action,
Mahamane Mariko, was arrested and held without charge for 28 hours following a press
conference in which Mariko criticized government policy in the north and called for the use of
force against Tuareg rebels.*”

254 |d.

255 U.S. Dept. of State, 2010 report, SUPraote 49, at 8

256 |d at 9

257 |d.

258 |d.

259 |d.

260 U.S. Dept. of State, 2009 report, SUPraote 1, See Section 2
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