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NATIONAL CONGRESS OF AMERICAN INDIANS

TBSTTUoNY To HousB A¡I¿INISTRATIoN CowTvTITTEE
SUnCOUMITTEB oN ELECTIoNS

Hearing on the 2008 Blections
March 26,2009

On behalf of the tril¡al nations of the Natjonal Conglcss of American Indians (l\C^|, wc âÍe
pleased to Present testimony on the 2008 Electjons to the I-Iouse ,A.clministraticn Cornrnittec,
The National Congtcss of American Indians (ltlCAD is thc oldest and iargest natjonal
otgan\zaùot repr:esenting ttibal governments. NC^I also runs thc national Nauve Vote
ptogrâm in conjunction with -Ilil¡es and u.ibal cornrnunities,

THs Nnrrvn VorB Cauprucw

'l'he Native Vote Campaign is a naúonal non-pat:tisan effort to tnobilize the Á.merican Inclian
and Âlasha Native vote in collaboration with 'I'dbal govcrnmeûl:s, regiolal inter-'I'ribals, thc
national Indian otgantzauons, and urllan Indian centcrs, In 2004,2006, and 2008, Native Votc
spcatheaded this groundbr:caking campaign t<l register ancì turn or¡t a record number of
.A,mcrican Indian and Àlasl<a Native voters, Nativc Vote is about tlaìning or.rrselves ancl
ct:catirrg an election infrastructul:c rvitlún our own communitics to rnake sure oul' voiccs are
heatd.

Iìvcr:y Tribe and evety Native cornmunity is encouraged to participate in Natrvc Vote.
Flowever, cach elecdotr cycle we idenufy states in which specific emphasis will be placed. In
2008, neady 20 statcs were choscn:

Within each state, NC^I has a Nativc Vote coordjlìator to focus on votet tegistratìon and get-
out-tlre vote effolts,and a Nadve Vc¡tc Jllection Protection Cootdinator to focus on ensur:ing
that Natives have a snrooth voting experience on ìJlection Day. Ilach lribe withln each
Native Vote state replicatcs this infrastrucrure,

TnBNos rN INDTAN VolrNc
Indians were fust granted thc right to vote in 1924. Since hl;st: being granted ciuzenship B0

ycâts âgo, Narivc Âmcricans have becotne increasingly actìr,c in the electotal ptocess. Several
major tecent. elections have l:ecn hezrvily ilfluencecì by Natrve Änrerican issnes and Nabvc
voting Pattcrns.
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Notional Congress of Aneficnn In¡lians 'I'es!inony
Mnrch 2lí. 20flt)

In 2000, the Indian vote was creclitcd with defcaung Scnator Slacìe Gorton in \Washington State. In 2002, the
Indian vote hc\:ed retain a Senate scat for SenatorJohnsorl in South Dahr¡ta, who wor-r by just ovcr 500 votes,
'lhe Narive Votc hns also been crcchtcd with Serratot 'f'ester's win in Montana, as well as a nurnber of past
Conp,ressional races such as forrner Congresswoman Fleathcr lü/ilson in Ncw Mcxico. Nauvc Amcrican votcrs
tcncl to be loyal to c¿ndidates who champion theu issues.

I-lowevet, it has been a long and difficult road to this increased political particip^tion, Native Âmcricans were
denied the right to vote longcr than any other corrmunity in the United States, and they continr"re to struggle
against ongoing disenfranchisement and votel suppression actions,

HrstoRrcAl OBSTACLES To lwonN VotlNc

Eighty yeats âgo, with the passage of the Indìøn Cilirynship Act of 1924,1 Natjve Americans were fust grantccl
U.S, citizenship and the corolìary nght to vote-54 years after ¿\frican-Á.rnerican mcn were for:rnally
enftanchised with the 15th amendment (1870), and four years after wornen teceived tire right with tìre 19th
Arncndtnent (192q.'z

Flowever, voting proccdures are c'lelcgated to the states, and well past1924 some stâtes misusccl this porver to
conúnue to dcny Nativc Á.melicans the right to vote. Ilor examplc, as late as 1.962, Ncw Mexico sulì overtly
ptohibitcd Native Amcdcans from voting. Even with the pâssage of thc Votrng lìights Act in 1965, states
used .linglish litetzLcy tests to prevellt Nativc Âmcricans fi:om registering to vote,3

Lcgal obstacles

I-Iistorically, therc rvcre four majot: al:guments usecl by statcs to justify thcir continued discnfranchisenrent of
Native votcrs:

1) Indians wel:c undcr federal guat<ìianship, ol: were federal "wârds," and thcrcfor:e not indcpendent and
competent for r.oting;a

2) Indians living on resetvation lands were rcsidcnts of their lcservarion and not of the stâte (cveír
though the Suprerne Coutt dcclared all reser:vation Indians rcsiclents of thcil states in t8B1);5

3) Indians did not pay state taxes and, thetefore, should not be able to affect revenue dccisionsf'and

1 Snydcr Ac\ June 2,1.924,

2 Up unril then, Indiat.r citizenship was granted only when an Indian was deerned "cornpetcnt and capable of rnanaging
his ol lrer own affairs." (Barke Aù, 190()

3 In Oregon u. Mihhell,40O U.S. 112 (1g70), tlie Suprcmc Court upheld the Votirlg ììights Act ban or.r literacy tests alld
noted that Ì\ttzona had "a serious 1:roblcrn of deÍtcient voter registrâtion amorrg Indians,"
a In Atizotra, the state Sul:rerne Coutt disclualifted Indians fi'om vot.ing bccausc thcy were under "federal gtrardianship,"
â status consttued by the court to bc synonyrnous with "¡rersons uncler: disability." -A cìecision crrforced until the cour.t
reversed itself in 1948. I:larri¡on u. Ittueen, 6l Atiz.337,196 P.2d 456 (ÂLiz. 19a8).

5 Utâh disenfrauchised Indian voters by clairning that Indi¿ns residing on reservations did not qualify as residents of thc
state, despite the 1881 Su1:rerne Court decision to thc contrâr)¡.'l'his statute stood until 1957 when, under threat of
reversal by Supreue Court, tfie state legislahrre abolished it,

6 Idahor Maine, Mississip¡ri, New Mexico, and \ù/ashington prohibitcd "Indians not taxed" from votirrg as latc as

1968, even tl'rough they gtatrtcd tlre fi:anchise to whites who werc not taxcd. It)^ttO CONS'I'. att. VI, S 3 (1t190, arnended
1950); N.M, CoNS't'. art. XII, S 1; \ü/^su, CoNS'I'. ar:r. VI, S 1; Mtss, CoNS'r'. arr,. 12 S 241 (1890, arnendcd 19(rB).
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participation in other elections,

Cultutal Obstacles

It was tlús last legal prohibition, the requilcment that Native Americans be "civilizecJ" before bcurg granted
the right to vote, that compoundcd the al-tcady cotnplcx and difhcult issue of citizenship ancl civil
particiPation fot Nativcs. Many Indians had no intetcst in U.S, cirizenship and even rejected it, Some believed
that accepting citrzenship with the very govemmcnt that had opptessecl one's cornmuniry seemecl tantanlount
to treason, or, at bcst, foolishness.

Problctns with uRegìsteilng" with the Govetnmenf. Past governffiental efforts at r:egistering or identifying
comrnunity members had been for the purposc of taking land, relocatiltg a comlrìuniry, ot forcefulìy reinoving
childten to boarding schools. 'fhese experiences, ingrained in the collective rnemory of Natjvc comrnnnities,
âre aPparent in thc ongoing rcsistance to "register" for a government ID, to "register" to vote, or, to
"register" for any purpose with any state of fecleral govetnmental entity.

Requiretnent of Being'(Cìvìlizedt'To Yote. These concerns wctc only exacerb¿ted by the lequirement of
many statcs, including ldahoT, MinncsotaE, Nol:th I)akota', and South l)akotar0, that Inclians had to relinquish
their tribal allcgiances aud becotne "civil.ized," according to tl-re majority corrmuniry's standards, before they
were able to vote.rr T'he negative associatic¡n between be['ayal of theu own corïrmunity ancl voúng has had
long-lasting effccts on current âttitudes towarcl voting in the Nat-ive comrnnnity.

CunnBNr Ossrncr-Bs To INDTAN VorrNc

Lìvcn with all of the success tesulting frc¡rn rccent lcgislativc protections and lìtigation, a number of lcgal and
cultural obstacles continue to hinder full enfranchisement of America's Native colnmunity, Iìor exarnplc:

Vote Dilution Electolal systems continue to be dcsigncd iu mannel:s that result in drluung thc strength of
thc Nat-ive voice. At-latge and multi-tnetnl¡er votìng clistlicts, and discrirninatory rcapportionmcnt plans can
all have a negativc effect on thc ability of Narive communities to havc theil electoral voice heard. For
example, Buffalo County South Dakota wcnt out of its way to draw its rvater district lines in a way that
grouped nearly 90o/o of thc Native population into one of the thre e voting districts. r2

7 IDAHo CoNS'r'. arr. VI S 3 (1890, repealed i950).

u The Minnesota Suptetnt: Court clcfinecl its constitutjonal provision of "civilized" Indians as tlrose who had taken u1>

thcir "abode outside the reservations and thcre pursuing thc custorns arrd habits of civi[zation." M]NN. CONS'I', art. VII
S 1, cl. 4 (1857, repealed 1960); In re UqaorEkction in.Behrami CoanÍry,138lt4rnn. 42,1,63 N.\7. 988 (1917).

v North Dakota's consútution containcd a ptovision that extended the vote only to "civilizcd pcrsolls of Ind-iarr
dcsccnt wlro shall have severed their: tribal relations." N.D, Corrst. Art. V, S 121 (18B9, rc¡:ealed 1922).

10 South Dakota prohibited Itrdians frorn voting or holding officc "while rnaintaining tribal rclations," S.I). Codificd
Laws Ann. 592 (1929, repealed 1951), Indians ltom'ft¡dd and Shannon Counties v¿cre sdll pteventcd from holding
officeuntiil9S0as¿resultoflitigationbtoughtontheirbehalf, UnùedSra¡uu.SoulhDakota,636 It,2d241,,243(8thCit.
1 980).

1r Suzaune E. llvaus (University of Califonria at l)etkeley), Jincyclope dia of North Arncrican Irrdiarrs, Voting (I-Iouglrtnn
Mifflirt, (vicwed September 28, 2004
http: / /colege,hrnco.cor:r/history/teaderscornp/naind/html/na-041800-voting,htrn)
t2 l(ir,kic u. Ilufþlo Countjt, CIV No, 03-301ï (D.S.D. Feb. 12,2004).
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N al i o n a I Co ng res s oJ' Áinari c o tr I tt d i a n s'l'est I nn ny
March 26. 2009

Voter Supprcssion Tactics. Unforrunately, as thc Natjvc voting populauon turns out in larger numbers,
attention to their votiug influence has also attracted effotts to discourage thern on Elecdon Day. One of the
most comlnon tactics cmploycd in rccent elections has been thc challenging of Nativcs' voting starus on
Indian tesewations by non-native partisan poll watchers on Elccti<ln Day.

Linguistic Barierc. Section 203 of tbe VoÍing LU¿htt Act providcs for language protections for rnany Nauve
cotnmunit-ies, Howevcr, tr¡âny states continue to not be in compliance, 'Ihe State of Â.lasl<a, for cxample, has

ltever been in cornpliance, <Jespitc thc fact that their NaUve cotnmunilies havc one of thc ìa::gcst l)ercelltagcs
of indrvicluals who otrly speal< their Narjvc language. The nativc cornr¡unitics in Alaska have bcen in on-going
Jitigation witl-r the State.

Distant Poll Locations, Much of Indian Country is in very rural ancl remote locations. Limited state
resources often place polling ptecincts over 60 miles from voters. With no public transportatioll on rnost
tescrwatious, limited resources for gas money, and often inhospitable wcather in November, distant polls
often mean disenfranchisement for Native A.mericans. 1'

Trunsitoty Restrictions, 'I'he curtent clcctoral systern is ant-iquated nud designed for western populations
that live in one locaLion for long periods of time, Many of out tesetvations are large and encompâss tnany
diffcrent Çounties, A Native farnily will livc within its Nation's l¡oundarics but may go bach and forth bctwccrr
farnilics and homcs depending upon the urne of year. One of the latgest fortls of disenfranchisement in
Tndian (ìounlry is the rcquircucnt of voting in a particular precinct. 'I'hc acccss to ballots should be
modcmized, ot tLt a trrinitnut-n "up ballot" voting should be rcquu'ed.

Resu'ictive ID Requiretnents, \'here harre been a rlumbcï of rcccnt statc cfforts ât restiictive II)
recluiretnents fol: v<¡ter:s. Many Indians do not: have federal or statc gover:nlrìerÌt ll)s-some clue to dre
historical collccms previously d-iscusscd, some due to cultutal issucs, ând otllcrs'bccausc they have not
previously had a need for one, Iìor those who clo have some form of ofhcial ID, tl'rat ID is oftcn a tribal Ii)
catd, whìch mâny stâtcs stjll c<¡ntinuc to reject as acceptable voting iclentification. It is these new tesirictivc ID
requirements on which wc will be cxpanding upolr for the temainder of this testimony.

THB Errncr oF ID RneurRBMENTs oN INDTAN Vouxc

Tribes Are Sovereign Governments and Ptoduce Their Own Identification

'I'ril¡al governments pre-date the existcnce of the U,S. government, 'Ihetc are over 560 inciependcnt tribal
nations with their own laws, governmental stluctures, and cilizcnship policies. Âs inclependent sovcreign
nations, tribal governrrents issue their own docunlents ând fornrs of identiftcation, such as u'ibal identification
cards, u'ibal ot Burcau of Indian llffails (llll,) CeLtificates of Degtee of Indian Blood, uibal birth certificates
or letters of eurollment ftom the tribal enrollment office.

f'he fedetal government has a unique ücaty and trust rclationship with and uniquc obligation to menrbers of
federalJy-recognized tibal governments, 'Ihat relat-ionship is ditectly between the Tribes and the federal
government, not state flovernments. As such, tribal members should not be f<¡rced to go to a different
goveuìment, a State governrTrent, to obtain proof of v¿ho they are. f'tibal governmerlt documents should be
accepted âs any governrrìent documents.

t3l¡ollirrgl:laccsonthcreservationshavcbeenmovedorclosedtorccìr-lccN¿tlvctLlrnout. SccGoodhuþ,u,ÀpacluCoun/1,

417 ìr. Supl>, 13, 14 (D Ariz.1975), af il, a29 U S. 87ó (1976).
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Nntìonnl Congrcss ot' Ámcrimn Inttltns Teslinnny
March 26. 2009

Lack of Access to State ID Cards

No Tribat Doctmtents Accepted for State Ddvers Licenses - REAL ID Law,'Iribcs have be en in
ongoing disagreement widr DLIS for not including tribal documents in the list of acceptabie docurnenrs for
obtaining a tlEzll- ID compliant stâtc dtivers license, The rrony of this oversight is that DI-{S does âccept
ribal documents for the much higher: security requJ-tement of crossing the international border, 'I'he 

1:racucal
effect of this has becn a dectcase ilr access to state dr:ivers licenses for Native Âmcricans, If tribal clocurnents
arc not accepted by statcs, the ncxt clocument usualll' requued is a birth ccrfificate, 'fhat rs also not an option
for much of Indian Counu'y,

Lack of BÍtth Cettifrcates in Indian Countty. I-{igh Run of I'lome J)elìueries. Many Narive Americans are born
outside of a mc¡dern hospital system. Because they are both born at horne, and because there is tlot a strong
assc¡ciation with the State government, many nevet receive a birth cerdficate, Flowever, in many instances
there will be documcntation and bilth tccords available through tlibal genealogy records and tr.ibal
identification. Ât a recent meeting of t¡ibal leaders, many tribes estimatcd that as high as 30% of their.
population did not havc bilth celtificates, States have cven rejected delayed ¡\ffidavits of llirth issued by the
tribe for purposes of obtaining a state ID,

Indian Boy/Girl on Birth Certy'icatc.In addition, of those Native chilclren who were bom in Indian hospitals,
thel:e were long petiods of Linre fcrt rnany statcs in which "Indian B<>y" oÍ "Indian Girl" rvas sirnply entel:ed
on a l¡uth certificatc, therefotc renclcring thc l¡itth cettjficate largely trselcss fot the purposcs at hand, Many
others receive "dclaycd" l¡ilth ceruficatcs iater in ìife, often tegisterecJ with incorrect informat.i<in.

One such example includcs an elder in \X/ashington State. Iler namc was incorrectly listed on hcr delayed birtlr
record. She sor.rght to have it rectified in otder to obtâin a passport, only to bc told that "she did not c..xist." It
required lengthy coutt proceedings to try ancl recúfy this. Shc has since passed away. She always had sufficient:
u'ibal docurnentaúon to prove lter identity,

Ptoblerns with Acceptance - Tribal IDs on Elcction Day

Native Vote States. Ovet the last thrcc clcction cycles of Nauve Vote, the states have l¡ecorne rnore aware of
the need to accept tlibal IDs. Flowever, this is only after years of expensivc and time consuming state-by-state
advocacy by tribal leaders and the Native Vote team,

Of the twenty Native Vote states survcyed regarding theil acceptance of tribal ID cards for voting, only a

handful had'lltibal ID acceptance included in code ot regulation. In nrost instances, if tribal ID were accepted
it was a Secretary of State office decision which was orally conveyed to our Nativc Vote team. 'fo the bcst of
our knowledge, only the states of Moutana and Colorado have tahen strides to codifi7 thc acceptance of -Itibal

IDs for voling purposes.

Example: Michigan - Letter ofAcceptance

Mauy states do in fact want to be helpful with regarcl to accepting. u:ibal ID cards. I-{owcver, Native Vote is
usually subject to the good graces of that spccific Sectetaty of State duting that specific election. Michigan is a

good exarnple of this; the Michigan Secretary of Statc issued a lcttet clat:ifying thatTribal Il) catds would be
acceptcd undet I-IAVÂ, Ilach clection c)¡cle, wc colltact the Secretary of State and ash for reaffirmatior-r that
tribal IDs wril be acccptcd in this speciltc elcction, The reaffltrnat-ion usually comes in the form of a lettcr,
which Native Vot.e and the 'l'ril¡es distribute to all the prccincts to ensure it is honorcd c>n Elcctjon Day. Ilach
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over agâin.

Example: Minnesota - Lawsuit forAcceptance

One of the mol:e exlreme cxamples is thc Statc of Minnesota. In the 2004 clcction cycle, NCA.I hacl to fi-le a

lawsuit against the State. In that irtstance the State passed a stahrte holding that Native /\,rncricans coulcJ use
their il-ribal governmeÍìt If) card only if thcy lived on an Indian reservation, 'I'his had the perverse effect of
disenfranchising Natìves who went to work or schooi in the ur:ban areas of Minnesota. Unfortunately the
State at the time was unwilliug to work with Native Vote on the issue, and a larvsuit ensued. lü/hile the court
held for the'I'r:ibes, it was a vcry expensive path to cnfcrrce basic Tribal rights,

Exarnple: Arizona-Revìsed ID Ptocedurcs

fn 2004, Aúzonø passe d a law to requtc IDs for any elector voting in pcrson on lllection l)oy,'o 'Ihe Ârizc¡rra
Secrctary of State adopted procedures limiting the types of II), whrch failed to takc into considerati<¡n the
inability of tnanyl:escwation votets to obtain such ID and lçnew that several ttibes did not issuc qualìfying ID,
In aclclit-ion to the lacl< of If) access, on-rescrvatiorl votcrs-who pdrnarily live in rcmote locations, do r-rot

receive mail at their l-lomes, tequitc language translation zrssistance, and have fewer early voting sitcs qn-
¡sss¡v¿tio¡-wctc clis¡:atatcly ur4ractecl b-e.ause off-reservation voters in Ärizona halrc rrr,rrc olrport',,niti..lto
and tend to par:tìcipate in Eatly Voting either: in-person or by rnail. As prcdictccì by countics and tribes, the
II) requirement resultcd in a lower turnout on-leselalion and nufiìerous uncounted ballots for failurc to meet
the ID requilement during the primarics, 'I'ribes and tribal organizations challenged the ID tequilernent but
settled the case prior to thc 2008 Genetal Election, tevising the ID procedures to inclucle aclcliuonal fypcs of
ID possessed by tdbal mcmbers, so that tribal rnembers would not be further disenfranchised,

Rncoprn¿BNDATToNS

1) I)o not requilc photo ID fot voting, Accept altcrnative forn:rs of rclcntiflcauons such as inking fìngel:s,
colntnuniÏy validation, etc.

2) If photo IDs are going to continue to be rcqui'ed:
o Amend the IìEAL ID law to accept'fribal dr:curnents as proof of identrty and citizcnship for

obtainrng a stâte drivers license,
o A"mend FIAVA to indicate that whcrc any form of ID is requu'ed 'Iribal governrrient

docurnents must also be accepted.

14 At\rz.lùìv, S'l'^'r'. 
^NN. 
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