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I.

Introduction
Daryl Renard Atkins never finished high school.3 His trouble with academics began when

he was held back in the second grade, and continued throughout elementary and middle school,
where he maintained a D grade average.4 His middle school transcripts noted “he did not meet
the requirements for promotion to high school.”5 Socially, Atkins was described as a “follower”
whose “limited intellect would result in ‘reduced judgments and reduced understanding of the
world in general around him compared to others.’”6 He accrued 21 felony convictions between
the ages of 13 and 18.7 Atkins’s former teachers described him as having “a constant problem
with authority, tardiness, loitering, [and] disciplinary problems . . . .”8 After repeating the tenth
grade, Atkins was placed in a classroom meant for “slow learners,” with a smaller student-toteacher ratio.9 For the first time in his academic career, Atkins earned an “A” grade in this
classroom.10
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Now consider Christopher J. Newton. After a childhood fraught with physical and verbal
abuse, Newton fell behind in school and at the age of 13, began attending an alternative school
for children with severe behavioral problems.11 He was described by family members and
teachers as impulsive, bizarre, and suffering from “social[], emotional[], and physical[]
immatur[ity].”12 Indicating a penchant for following others, one of his teachers noted “Newton
began to pattern himself after another student who claimed to believe in Satan worship.”13 He
developed a formal criminal record at age 19, but his delinquency could be traced back to around
age five or six, when he set fire to his family’s home.14 Newton’s problems in school briefly
subsided after he spent six months in a children’s home and showed “marked improvement [in]
his grades, classroom behavior, anger, and interaction with peers . . . .”15 Upon his release from
the children’s home and equipped with an aftercare plan, Newton was allowed to attend regular
high school.16
Christopher Newton was executed on May 24, 2007 at the Southern Ohio Correctional
Facility.17 He was in prison for burglary and violating parole when he strangled his cellmate in
2001, for which he was sentenced to death.18 Atkins, who was also sentenced to death for a
murder he committed in 1996, remains in a Virginia prison today. The critical difference
between Newton’s and Atkins’s fates? An IQ score. After an examiner determined Atkins’s IQ
fell within a range making him intellectually disabled, his death sentence was commuted to life
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Id. at 16-17.
13
Id. at 17.
14
Id. at 16. The record does not establish whether the fire was intentionally set, but does note that Newton’s family
called him “Pyro” after the fire.
15
Id. at 17.
16
Id.
17
Jim Leckrone, Ohio executes man who killed prison cellmate, Thomson Reuters (May 24, 2007),
https://www.reuters.com/article/us-execution-ohio/ohio-executes-man-who-killed-prison-cellmateidUSN2437135120070524.
18
Id.
12

2

in prison.19 Despite the similarities between Atkins’s and Newton’s psychological problems,
Newton’s diagnosis of borderline personality disorder, and findings of his several other “severe
mental disorder[s],”20 Newton’s IQ of 106 barred him from invoking the protection given to
Atkins, and he was put to death.
This paper will argue that the categorical ban on executing intellectually disabled
defendants established in Atkins v. Virginia should extend to capital defendants with a cluster B
personality disorder. The Supreme Court’s justifications for the Atkins ban—primarily the
defendants’ lack of culpability and the elevated risk of receiving an unwarranted death penalty—
equally apply to defendants with cluster B personality disorders. Part II of this paper examines
the Atkins standard, death penalty jurisprudence on intellectually disabled and mentally ill
defendants as it stands today, and scholarship surrounding the theory of barring execution of
mentally ill offenders. Part III defines “cluster B personality disorder” and discuss the criteria
and symptoms of those disorders. Parts IV and V discuss the two main rationales given by the
Court in Atkins and why they apply with equal force to defendants with a cluster B personality
disorder. Part VI addresses the critiques of this thesis, and Part VII discusses forward-looking
considerations in adopting this thesis.
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II.

Atkins: The Defendant, the Standard, and the Legacy
a. The Atkins Standard.
On August 16, 1996, Atkins and an accomplice kidnapped, robbed, and murdered a

man.21 During the penalty phase of his capital trial, the defense presented an forensic
psychologist who testified Atkins was “mildly mentally retarded” and had an IQ of 59. 22 Atkins
was sentenced to death, but the Virginia Supreme Court remanded for a new sentencing hearing
based on the trial’s court use of an improper verdict form.23 At the resentencing, an expert for the
prosecution testified “that Atkins was not mentally retarded, but rather was of ‘average
intelligence, at least,’ and diagnosable as having antisocial personality disorder.”24 The jury
resentenced Atkins to death.25
On appeal, the United States Supreme Court vacated Atkins’s death sentence, holding
that his intellectual disability rendered the death penalty a cruel and unusual punishment in
violation of the Eighth Amendment.26 The Court gave two reasons for its decision: first,
executing intellectually disabled defendants does not “measurably contribute” to the retributive
or deterrent goals of imposing the death penalty.27 The Court noted that intellectually disabled
defendants “have diminished capacities to understand and process information, to communicate,
to abstract from mistakes and learn from experience, to engage in logical reasoning, to control
impulses, and to understand the reactions of others.”28 Even if an intellectually disabled
defendant knew some crimes were punishable by death, it would not serve as a deterrent to
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committing a crime because there is “abundant evidence” to suggest that these defendants “act
on impulse rather than pursuant to a premeditated plan . . . .”29 Moreover, retribution is only a
valid interest where a defendant is culpable for his crimes. “If the culpability of the average
murderer is insufficient to justify the most extreme sanction available to the State, the lesser
culpability of the mentally retarded offender surely does not merit that form of retribution.”30
Therefore, neither retributive nor deterrent purposes are served by executing intellectually
disabled defendants.
Second, the limited intellectual capacity of these defendants creates too high of a “risk
that the death penalty will be imposed in spite of factors which may call for a less severe
penalty.”31 Since intellectually disabled defendants may be unable to “make a persuasive
showing of mitigation in the face of prosecutorial evidence of one or more aggravating factors
[or] give meaningful assistance to their counsel,”32 cases involving intellectually disabled
defendants may be more prone to receiving a death sentence where such a penalty would be
unwarranted. In light of these reasons, the Court established a categorial rule barring
intellectually disabled defendants from receiving a death sentence.
b. The Atkins Legacy.
Since Atkins was decided in 2002, the Court has taken several opportunities to build upon
its capital punishment jurisprudence. In Hall v. Florida,33 the Court held that rigid adherence to a
strict IQ cutoff in determining intellectual disability in capital cases violated the Eighth
Amendment. In the Court’s view, Florida had erred by both taking “an IQ score as final and
29
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conclusive evidence of a defendant’s intellectual capacity, even when experts in the field would
consider other evidence” and by relying “on a purportedly scientific measurement of the
defendant’s abilities . . . while refusing to recognize that the score is, on its own terms,
imprecise.”34 Instead, when a defendant’s IQ falls within a range typically associated with
intellectual disability, courts must allow defendants to present other evidence of intellectual
disability.35 Courts may not adhere to strict cutoffs when considering IQ scores; rather, where an
IQ score borders on intellectual disability, the standard error of measurement in the IQ test must
be taken into account.36
When considering additional evidence in conjunction with a defendant’s IQ score, courts
should rely primarily on prevailing medical standards and consensus in the medical
community.37 Courts should also give equal weight to adaptive strengths and deficits,
particularly the “adaptive-functioning inquiry on adaptive deficits” that medical communities
place substantial weight on.38 The Supreme Court advocated for a wholistic approach in
evaluating intellectual disability and related mitigating factors, noting that consensus in the
medical community on what constitutes “risk factors” should be given deference.39
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c. Subsequent Atkins Scholarship.
For some scholars who advocate a ban on execution of all mentally ill defendants, Hall
signaled the Court is heading in the right direction: “It is but one small step from this rationale to
a similar one barring the execution of those suffering from mental illness.”40
Up until now, much of the scholarship surrounding a mental illness exemption from
execution has discussed schizophrenia and other psychotic disorders. The American Bar
Association’s 2003 Task Force Proposal on Mental Disability and the Death Penalty advocated
in part for an exemption that would primarily protect schizophrenic defendants who experience
“delusions, hallucinations, significant thought disorders, and highly disorganized thinking . . .
[for offenders] with such disorders as schizophrenia and psychosis, but not anti-social
personality disorder.”41 Many law review articles focus specifically on Axis I mental illnesses,
which include schizophrenia and other severe psychotic disorders.42 This is presumably because
the symptoms of psychosis and schizophrenia-type disorders can be associated with a break from
reality that is similar to the basis for an insanity defense: “how can the death penalty be imposed
on someone who, at the time of the commission of his capital offense, suffered from delusions,
hallucinations, disorganized speech, grossly or greatly disorganized behavior, and/or
incoherence?”43
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Richard J. Wilson, The Death Penalty and Mental Illness in International Human Rights Law: Toward Abolition,
73 Wash. & Lee L. Rev. 1469, 1476 (2016).
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Rather than taking an insanity defense-based approach, this paper will argue a
culpability-based approach is more in line with the Supreme Court’s jurisprudence and logically
follows from the Court’s decision in Atkins.
III.

Cluster B Personality Disorder Defined.
According to the Diagnostic and Statistical Manual of Mental Disorders: Fifth Edition

(“DSM-5”), the term “personality disorder” encompasses ten specific clinical disorders marked
by “an enduring pattern of inner experience and behavior that deviates markedly from the
expectations of the individual’s culture, is pervasive and inflexible, has an onset in adolescence
or early adulthood, is stable over time, and leads to distress or impairment.”44 To meet the
criteria for a personality disorder, that
pattern of inner experience and behavior . . . is manifested in two (or more) of the
following areas: (1) cognition (i.e., ways of perceiving and interpreting self, other
people, and events); (2) affectivity (i.e., the range, intensity, lability, and
appropriateness of emotional response); (3) interpersonal functioning; (4) impulse
control.45
The ten personality disorders diagnosable by these criteria are organized into three groups, called
"clusters,” based on similarity. This paper will address only “Cluster B” personality disorders,
which include antisocial, borderline, narcissistic, and histrionic personality disorders.46
Cluster B personality disorders cause afflicted individuals to “appear dramatic,
emotional, or erratic.”47 Each Cluster B personality disorder manifests in a slightly different way.
Antisocial personality disorder is a pattern of disregard for, and violation of, the
rights of others. Borderline personality disorder is a pattern of instability in
interpersonal relationships, self-image, and affects, and marked impulsivity.
Histrionic personality disorder is a pattern of excessive emotionality and attention
Am. Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental Disorders, § 2: Personality Disorders (5th ed.
2013).
45
Id.
46
Id.
47
Id.
44
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seeking. Narcissistic personality disorder is a pattern of grandiosity, need for
admiration, and lack of empathy.48
For antisocial and borderline personality disorders specifically, impulsiveness is a key
symptom.49 “Impulsiveness can broadly be defined as a predisposition to react rapidly and
without planning to internal and external stimuli with lack of regard for short-term and long-term
consequences for oneself and others.”50 Moreover, antisocial and borderline personality disorders
are both correlated with exhibiting urgency and lack of premeditation.51
IV.

Rationale I: Reduced Culpability.
In American jurisprudence, the appropriate punishment for a crime rests heavily on the

culpability of the offender. In the first of the Court’s two-part rationale for a categorical ban on
the execution of intellectually disabled defendants, it recognized that these defendants suffer
from cognitive deficiencies that “do not warrant an exemption from criminal sanctions, but . . .
do diminish their personal culpability.”52 The deficiencies considered by the Court included the
“diminished capacities to understand and process information . . . to engage in logical reasoning,
to control impulses, and to understand the reactions of others.”53 The “abundant evidence that
[intellectually disabled defendants] often act on impulse rather than pursuant to a premeditated
plan, and that in group settings they are followers rather than leaders”54 warranted an exception
from the death penalty, because their crimes “do not reflect a consciousness materially more
depraved than that of any person guilty of murder.”55 The diminished culpability of intellectually
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disabled defendants was at the heart of the Court’s opinion in Atkins, and the same rationale
rings true for cluster B defendants for two reasons: first, cluster B defendants have limited ability
to control impulses; and second, cluster B defendants have limited capacity to process
information and engage in logical reasoning.
a. Impulse Control and Premeditation.
One hallmark of a personality disorder generally is impulse control that markedly differs
from cultural expectations.56 That is, an individual with a personality disorder will have
noticeable differences in their impulse control compared to a non-personality disordered
individual. In cluster B personality disorders, lack of impulse control is even more prominent.
According to the DSM-5, antisocial, borderline, and histrionic personality disorders are all
marked by impulsivity—most prominently antisocial and borderline.57 In antisocial personality
disorder, the individual’s impulsive tendencies “may be manifested by a failure to plan ahead.”58
Narcissistic personality disorder is also associated with a form of impulsivity, specifically related
to aggression: “Narcissism or threatened egotism and paranoid cognitive personality style . . .
may be particularly important as additional critical features in explaining acts of aggression in
individuals with cluster B personality disorders.”59 Thus, research across the cluster B
personality disorders indicate each one is associated in some way with lack of impulse; most
prominently in antisocial and borderline personality disorders.
When a person suffers from a lack of impulse control, he “responds to a stimulus or event
on the basis of an immediate emotional reaction such as desire or anger, with little of any
Am. Psychiatric Ass’n, supra note 44, § 2: Personality Disorders.
Id.
58
Id.
59
Paul G. Nestor, Mental Disorder and Violence: Personality Dimensions and Clinical Features, 159 Am. J.
Psychiatry 1973, 1973 (2002).
56
57
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checking of long-term consequences.”60 This corresponds directly with the Supreme Court’s
reasoning in Atkins that intellectually disabled defendants are not deserving of the death penalty
in part due to their inability to form premeditation: “capital punishment can serve as a deterrent
only when murder is the result of premeditation and deliberation.”61 According to research,
antisocial and personality disorders are both correlated with lack of premeditation and
heightened sense of urgency.62 The Court has stressed numerous times that the death penalty
should be reserved for those offenders who commit the most heinous crimes63 and exhibit the
“cold calculus” associated with the worst murders.64 Based in large part on the inability of
intellectually disabled defendants to control their impulses and form the premeditation necessary
for a particularly heinous crime, the Supreme Court exempted them from execution.65 The same
reasons apply to exempt cluster B defendants from execution, based on their lack of impulse
control and inability to form premeditation.66
b. Information Processing and Logical Reasoning.
The Atkins Court pointed out that an intellectually disabled defendant’s “diminished
ability to understand and process information, to learn from experience, [and] to engage in
logical reasoning” contribute to diminished culpability. A hallmark of personality disorders
generally is cognition—i.e., the way one perceives himself, others, and events around him—that
is markedly different from societal expectations.67 In antisocial personality disorder specifically,
symptoms include “failure to conform to social norms with respect to lawful behaviors” and
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persistent, extreme irresponsibility.68 Individuals with borderline personality disorder have
difficulty separating imagined scenarios from reality, and experience emotional instability which
leads to intense emotional reactions to information or events.69 Research has shown individuals
with borderline personality disorders “have demonstrated significant levels of cognitive
impairment . . . particularly in tests of planning/sequencing cognitive functions.”70
An inability to engage in logical reasoning and process potential consequences of one’s
actions served as another basis for the Court’s decision in Atkins. Since intellectually disabled
defendants have a diminished capacity for information processing and logical reasoning, the risk
of execution as a consequence for their unlawful actions does not serve as a deterrent.71
The theory of deterrence in capital sentencing is predicated upon the notion that the
increased severity of the punishment will inhibit criminal actors from carrying out
murderous conduct[, but for intellectually disabled defendants] it [is] less likely that
they can process the information of the possibility of execution as a penalty and, as
a result, control their conduct based upon that information.72
A cluster B personality disorder similarly inhibits a person from being able to engage in logical
reasoning, separate imagination from reality, and make an informed, non-impulsive decision.
The death penalty as a potential consequence for one’s actions would not deter a cluster B
defendant, who cannot make rational and logical decisions. His impulsiveness and limited
cognitive ability to conform his behavior to social norms makes the deterrent effect of the death
penalty inapplicable.73
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The same rationales the Court applied in Atkins to why intellectually disabled defendants
have diminished culpability apply with equal force to cluster B defendants. “Even though a
person suffering from severe mental illness may be held criminally liable for his wrongful
conduct, severe mental illness can often strip the individual of the degree of culpability and
blameworthiness that the Constitution demands before a state can inflict the punishment of
death.”74 A cluster B defendant’s inability to control impulses, engage in logical reasoning, or
make informed decisions due to his mental illness makes him less culpable and therefore
deserving of exemption from the death penalty.
V.

Rationale II: Risk of Receiving Unwarranted Death Sentence.
In its second rationale for exempting intellectually disabled defendants from the death

penalty, the Court emphasized the heightened risk that a jury will impose the death penalty
where it is wholly unwarranted.75 The Court noted several factors contributing to this risk,
including “the lesser ability of . . . defendants to make a persuasive showing of mitigation . . .
less[er] ability to give meaningful assistance to their counsel . . and their demeanor [which] may
create an unwarranted impression of lack of remorse for their crimes.”76
a. Jury Perceptions of Defendants & Mental Illness.
Problems with emotional regulation and affect cause cluster B defendants to have a
diminished ability to display emotions and remorse. Individuals with antisocial personality
disorder may feel little to no remorse at all, as a symptom of the disorder.77 They may display
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Entzeroth, supra note 42, at 534.
Atkins, 536 U.S. at 320.
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indifference, and “generally fail to compensate or make amends for their behavior.”78 Borderline
personality disorder is marked by “emotional dysregulation, also known as affective instability
or emotional lability,” which causes individuals to be unable to control their emotions or
experience emotional outbursts at inappropriate times.79 Individuals with histrionic personality
disorder “display[] rapidly shifting and shallow expression of emotions,”80 and narcissistic
personality disorder is characterized by a lack of empathy and inability to “recognize or identify
with the feelings and needs of others.”81 Although each in different ways, all four cluster B
personality disorders involve some dimension of emotional dysregulation which could cause
them to present an unemotional front to a jury.
Defendants who are unable to demonstrate remorse to a jury are at a significantly higher
risk of receiving the death penalty than their remorseful counterparts.82 Various studies have
concluded “jurors frequently cited a defendant’s lack of remorse as a significant factor
precipitating their decision to impose the death penalty.”83 In a study conducted with former
capital trial jurors, researchers found that
[a]bove all else . . . the defendant’s demeanor and behavior during the actual trial shaped
the jurors’ perceptions of the defendant’s remorse. Jurors scrutinized the defendant
throughout the course of the trial, and they were quick to recall details about demeanor,
ranging from his attire to his facial expressions.84
Since cluster B defendants are unable to regulate their emotions or display any lack of remorse,
they are at a heightened risk of being viewed negatively by the jury, who weigh remorse heavily
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in their decision to impose the death penalty. This is precisely the fear the Atkins Court had in
holding intellectually disabled defendants exempt from the death penalty: if they are unable to
show remorse for their actions, through no fault of their own, the risk that the jury will interpret
that negatively and impose the death penalty is too high.85 Since cluster B defendants face the
same risk, they are entitled to Atkins protections to guard against the risk of an unwarranted
death sentence.
b. Importance of a Defendant’s Ability to Communicate with and Assist Counsel.
The Atkins opinion noted the importance of a defendant’s ability to give meaningful
assistance to his counsel and named it as one of the main risks of allowing an intellectually
disabled defendant’s trial go forward. The Court did not elaborate on exactly why this is such a
high risk, but subsequent scholarship exploring the topic offers several explanations. First,
counsel can be thrown into a case with an intellectually disabled defendant having no experience
or training on how to work with such defendants.86 “An attorney may recognize that there is
something wrong with the client but feel that the attorney can simply compensate for this by
providing additional guidance or by substituting his or her judgment for the client’s.”87
Intellectually disabled defendants also tend to mask their disability or pretend they understand, in
order to avoid embarrassment.88 Moreover, since an intellectually disabled defendant is “in
position to monitor their attorney’s performance,” it’s up to the attorney to recognize and
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Atkins, 536 U.S. at 321.
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properly evaluate her client’s intellectual disability, which often never happens for attorneys
unexperienced with intellectual disability.89
A cluster B defendant faces a similar, serious risk of an unfair outcome resulting from
difficulties with his counsel. An attorney may never discover the defendant’s mental illness, if
the defendant tries to mask it to avoid the stigma associated with mental illness.90 If a defendant
does not inform his counsel of existing mental illness, if the attorney does not order a mental
health evaluation, or if the mental illness is not readily apparent and obvious, she may never
know it exists.91 Being unaware of a mental illness that could potentially raise a viable defense or
act as persuasive mitigating evidence could become a serious detriment to a cluster B
defendant’s case, creating a heightened risk similar to that in Atkins which convinced the Court
these defendants are deserving of exemption from the death penalty.
A defendant can be competent to stand trial, but still unable or unwilling to effectively
assist counsel, thereby creating a risk that his attorney will not be able to zealously advocate for
him. Sometimes, a mentally ill defendant purposely refuses to aid his counsel in an effort to
subvert her,92 or because he is trying to avoid counsel presenting some evidence about the
defendant.93 That was the case, for example, in Godinez v. Moran: the defendant, on trial for
murder and facing the possibility of a death sentence, fired his attorneys and requested to
represent himself in order to prevent his attorneys from presenting mitigating evidence.94 In
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another case, Giarrantano v. Procunier,95 the defendant, on trial for capital murder, turned down
a plea agreement, requested a bench trial, asked the judge to sentence him to death, and directed
his lawyers not to appeal his conviction and death sentence.96 With defendants who are deemed
competent to stand trial but remain unable to effectively assist their lawyers, “[t]he key issue is
functional impairment of decisional capacity. The question should be whether the defendant’s
emotional condition is symptomatic of a clinically diagnosable disorder and is interfering
materially with his ability to make a rational, self-interested decision about the defense or
disposition of the case.”97 Giarratano and Godinez both stand for the difficulty attorneys have
representing defendants who are able to understand proceedings and therefore competent to stand
trial, but at the same time, have a limited capacity for rational decision making.98 With cluster B
defendants, their impaired capacity for decision making99 creates a heightened risk that they will
be unable to effectively assist counsel and end up receiving a death sentence where such a
punishment is unwarranted.
VI.

Critiques.
a. Critique I: Cluster B Defendants Are Not Similar Enough to Atkins Defendants.
As of this writing, the Supreme Court has not taken a stance on whether severely

mentally ill offenders should be exempt from the death penalty.100 Scholars observe this is likely
because of the Court’s competency-based approached, rather than culpability-based approach.101
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Critics of this thesis, then, would argue that since “the law of competency deals with whether or
not a person understands the reason for his execution, not whether a person’s psychiatric illness
caused him to be less culpable for the underlying crime itself,” cluster B defendants are too
dissimilar from Atkins defendants to warrant extension of constitutional protections.102
Specifically, Atkins had to do with developmental impairments that hinder a person’s ability to
understand societal rules and norms, whereas mental illness does not impair a person in such a
way.103
The Court’s decision in Roper v. Simmons104 indicates its willingness to consider overall
policy concerns in an Eighth Amendment case, rather than identical similarities in defendants, in
order to extend exemption from the death penalty. In Roper, the Court accepted three rationales
in favor of creating a categorical ban on execution of minors: (1) juveniles lack maturity and a
developed sense of responsibility; (2) they are more susceptible to negative influences by peers;
and (3) their personalities are not well-developed and still subject to transformation and
growth.105 Note that none of these rationales were recognized by the Court in Atkins, yet the
Court in Roper acknowledged this new rule banning execution of minors was an appropriate
successor of Atkins.106 Scholars suggest the Supreme Court’s willingness to extend Atkins to the
juvenile context will eventually lead the Court to grant the same protections to the mentally ill:
“Like juvenile offenders and [intellectually disabled] offenders, the severely mentally ill often
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lack or have diminished impulse control and have difficulty comprehending the consequences of
their actions.”107
Cluster B defendants share many common characteristics with intellectually disabled
defendants which demonstrates the practicability of extending Atkins protections. First, both
conditions can be traced to organic, genetic causes. Research indicates “borderline [personality
disorder] and antisocial [personality disorder] appeared to share genetic risk factors above and
beyond those shared in common with the other cluster B disorders.”108 Cluster B disorders are
suspected to result from “dysfunction in the serotonin (5-HT) system [that] is associated with
impulsivity, aggression, affective lability, and suicide. Genes linked to the function of [serotonin]
can therefore be considered possible candidate genes for borderline and antisocial [personality
disorders].”109 The DSM-5 notes “antisocial personality disorder is more common among the
first-degree biological relatives of those with the disorder than in the general population. . . .
Adoption studies indicate that both genetic and environmental factors contribute to the risk of
developing antisocial personality disorder.”110 Similarly, “borderline personality disorder is
about five times more common among first-degree biological relatives of those with the disorder
than in the general population.”111
Similarly, many intellectual disability disorders stem from organic or genetic sources.
Genetic syndromes causing sequence variations or chromosomal disorders are a frequent cause
of intellectual disability, as well as brain malformations and maternal disease.112 Disability can
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also result from brain injuries sustained during birth or post-birth, due to “encephalopathy . . .
traumatic brain injury, infections . . . seizure disorders . . . severe and chronic social deprivation,
and toxic metabolic syndromes and intoxications.”113
Finally, while some would argue the Atkins decision was based on a competency
standard, the opinion itself indicates “the most important factors in determining which murderers
may be put to death are relative culpability and deterrability . . . .”114 The Court’s analysis does
not rest on the rigid IQ score of the offender, nor the defendant’s ability to answer basic
questions on a test. It rested on the reasoning that executing intellectually disabled defendants
does not serve any penological purpose because the disability manifests itself in a way that
lessens the defendant’s culpability.115 So too does this rationale apply to cluster B defendants,
despite the dissimilarities in IQ scores.
b. Critique II: Current Mitigation Practices in Capital Trials Are Effective Enough to
Prevent Unjust Application of the Death Penalty.
Capital trials in the United States are bifurcated into two parts: a guilt phase, and a
penalty phase.116 In the guilt phase, the jury determines whether the defendant is guilty of the
crime charged; in the penalty phase, the same jury determines whether the defendant should
receive a death sentence or life in prison. During the penalty phase, the defendant presents
mitigating evidence to weigh against the imposition of the death penalty, and the prosecution
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presents aggravating factors to weigh against the mitigation.117 Mitigating factors most often
include mental illness or impairment, a history of trauma, and absence of a criminal record.
While the penalty phase is an opportunity for a defendant to present evidence of mental
illness, mitigation practices frequently work against mentally ill defendants. Instead of seeing
mental illness as a mitigating factor, “many juries view mental illness as an aggravating
circumstance favoring execution.”118 In a case specifically involving a defendant with antisocial
personality disorder, the Eleventh Circuit declined to find ineffective assistance of counsel where
the defense attorney chose not to present evidence of the defendant’s mental illness.119 Defense
counsel viewed the antisocial personality disorder as potentially damaging to the case, and the
Eleventh Circuit agreed.120
The risk of presenting evidence of mental illness is sometimes too high in capital cases.
“Stigma against mental illness is a crucial phenomenon, because it has persisted even as
tolerance other stigmatised groups has gradually grown.”121 It is widely accepted—even by the
Supreme Court122—that jurors view evidence of mental illness or intellectual disability “as
qualities making the defendant more dangerous and deserving of death.”123 This perception turns
mitigating evidence into aggravating evidence in the jury’s eyes, and makes mitigation practices
almost completely futile.
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c. Critique III: Defendants Will Malinger and Feign a Cluster B Personality
Disorder to Avoid the Death Penalty.
A serious concern in any mental illness diagnosis is malingering, which can be defined as
faking or exaggerating a mental or physical illness.124 Malingering is frequently associated with
gaining an external benefit, such as being found incompetent to stand trial.125 Researchers and
psychologists are acutely aware of the effects of malingering and have developed several tests
designed to detect malingering in patients, including the Minnesota Multiphasic Personality
Inventory, the F-scale personality test, test of memory malingering, the negative impression
management scale, the Rey 15-item test, the temporal memory sequence test, and a Symptom
and Disposition Interview.126 These tests can be used to detect malingering in capital defendants
who allege symptoms of a cluster B personality disorder.
Additionally, the DSM-5 provides guidelines for diagnosing personality disorders, which
include evaluating a patient’s mental and social history.127 It suggests clinicians “take into
account the individual’s ethnic, cultural, and social background,” and states “[a] personality
disorder should be diagnosed only when the defining characteristics appeared before early
adulthood, are typical of the individual’s long-term functioning, and do not occur exclusively
during an episode of another mental disorder.”128 Finally, the DSM-5 cautions clinicians about
distinguishing personality traits from personality disorders, and instructs clinicians to diagnose
personality disorders “only when [the personality traits] are inflexible, maladaptive, and
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persisting and cause significant functional impairment or subjective distress.”129 Clinicians and
psychologists licensed to diagnose and treat mental illnesses have numerous resources at their
disposal to ensure they are giving accurate diagnoses and detecting malingering, even in the
context of capital defendants.
Moreover, the unlikelihood of defendants filing frivolous mental illness claims was
emphasized in post-Atkins scholarship. A 2009 study reviewing cases of the 3,000 death row
inmates in the United States “found 234 cases adjudicating the substance of Atkins claims, which
implies that about seven percent of all death row inmates have filed Atkins claims.”130 Out of all
the defendants who filed Atkins claims, almost 40% proved they qualified.131 That is
“substantially higher than the frequency with which defendants succeed on allegations of
incompetence to stand trial, allegations of ineffective assistance of counsel, or any other claim of
which [the authors] are aware.”132 Justice Scalia had the same concern about Atkins that some
now have about an exemption for the mentally ill—that it would invite frivolous claims of these
afflictions133—and such a concern turned out to be unfounded. There is no reason to believe an
exemption for cluster B defendants would not result the same.
VII.

Conclusion: Evolving Standards of Decency & the Climate of the Era.
Throughout the Atkins opinion, the Court heavily emphasized its deference to the

changing tides of the states, citing over 20 states that adopted legislation barring execution of
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intellectually disabled defendants within the previous fourteen years.134 The Court noted “[i]t is
not so much the number of theses States that is significant, but the consistency of the direction of
change.”135 Likewise, state legislatures are starting to trend towards a prohibition on executing
the mentally ill. Most recently, in March of 2019, California Governor Gavin Newsom
announced a state-wide moratorium on the death penalty.136 His decision to halt executions
rested partly upon reports that “[a]t least 18 of the 25 people executed in the U.S. in 2018 had
one or more of the following impairments: significant evidence of mental illness; evidence of
brain injury, developmental brain damage, or an IQ in the intellectually disabled range; chronic
serious childhood trauma, neglect, and/or abuse.”137 In 2017, of the 30 states in which the death
penalty was still imposed,138 seven were considering legislation barring the execution of
defendants with severe mental illness.139 In January of 2019, the Virginia State Senate passed a
bill to exempt severely mentally ill offenders from the death penalty.140 In 2014, a nationwide
poll found 58% of respondents opposed the death penalty for mentally ill defendants.141 A 2015
poll produced similar results: 66% of voters supported a severe mental illness exemption from
the death penalty; that number rose to 72% after the subjects were given more details about such
an exemption.142 “While Americans remain divided on the issue of the death penalty as a whole,
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they agree by a wide margin that our society should not execute those with severe mental
illness.”143
Dozens of domestic and international organizations have voiced opposition for imposing
the death penalty on the mentally ill. In 2006—four years after Atkins was decided—the
American Bar Association (“ABA”) adopted a resolution urging states to prohibit execution of
mentally ill offenders.144 Notably, the ABA’s resolution advocated for “an exemption from the
death penalty . . . [for] those persons whose mental disorders are functionally the same as mental
retardation.”145 In the following years, several more organizations adopted similar resolutions:
the American Psychiatric Association, the American Psychological Association, the National
Alliance on Mental Illness, and Mental Health America were at the forefront.146 The practice of
executing the mentally ill has drawn international protest as well: the United Nations
Commission on Human Rights and the United Nations General Assembly both urge countries to
exempt the mentally ill from execution.147 The European Union, the Council of Europe, the
World Coalition Against the Death Penalty, and the Inter-American Commission on Human
Rights have recommended halting practices of executing the mentally ill. The national
consensus—indeed, even the international consensus—on execution of the mentally ill is
changing, and it is time for the United States Supreme Court to catch up.
An IQ score alone was never the driving force behind the Court’s decision in Atkins, and
it became even less imperative in Hall. The Court’s ban on execution for intellectually disabled
defendants rested on reduced culpability, due in part to limited capacity for impulse control and
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information processing, and the heightened risk for an unwarranted death sentence, due to
difficulties communicating with defense counsel and problems with jury perception. These same
considerations apply to cluster B defendants. In the same way “intellectual disability is a
condition, not a number[,]” so too is mental illness.148 Without the same protection afforded to
Atkins defendants, individuals with severe mental illness who suffer the same afflictions as the
intellectually disabled will be executed merely because they score higher on IQ tests. The United
States Supreme Court has already recognized the importance of individualized considerations in
capital proceedings:
Given that the imposition of the death penalty by public authority is so
profoundly different from all other penalties, we cannot avoid the
conclusion that an individualized decision is essential in capital cases. The
need for treating each defendant in a capital case with that degree of respect
due to the uniqueness of the individual is far more important than in
noncapital cases. […] The nonavailability of corrective or modifying
mechanisms with respect to an executed capital sentence underscores the
need for individualized consideration as a constitutional requirement in
imposing the death sentence.149
There is no remedy to a wrongful execution. The death penalty is the most permanent form of
punishment available, and the risk of imposing it on undeserving defendants is too high. Just as
these unique considerations demanded a ban on execution of intellectually disabled defendants,
they now require the same for defendants with a cluster B personality disorder.
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