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Editor’s Note

The present volume of Reforming Criminal Justice examines the rationales
for punishment, the types of penalties and sentencing schemes, the current
state of incarceration and conditions of confinement, and the prospects
for inmate release and reintegration. For the most part, the chapters are as
advertised (so to speak)—their titles accurately and succinctly convey the topic
at hand. The goal of each chapter is to increase both professional and public
understanding of the subject matter, to facilitate an appreciation of the relevant
scholarly literature and the need for reform, and to offer potential solutions
to the problems raised by the underlying topic. This approach is taken in the
report’s other volumes, which address additional areas of criminal justice that
are worthy of attention and even reconsideration.

For interested readers, Volume 1 contains a preface describing the
background of this project and the reasons for writing the report, as well as
offering a more elaborate introduction to the report’s creation and contents.
The preface also mentions several limitations, one of which bears repeating
here: Each chapter carries the weight only of its author(s). The other
participants in this project have not endorsed the arguments made in each
chapter. Likewise, an author’s references to other chapters in this report are
provided for the convenience of the reader and do not indicate that the author
necessarily approves of the arguments presented in the cited chapters.

Nonetheless, the authors were chosen to contribute to the report precisely
because they are leaders in their respective fields and are known to be thoughtful
and reasonable. Their chapters were reviewed in a process involving some of the
best and brightest in the academic world. Moreover, this report is not intended
as the end-all of debate about criminal justice reform. To the contrary, it hopes
to rekindle the discussion with the input of those whose lifework is the study
of criminal justice.

— Erik Luna
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Retribution
Jeffrie G. Murphy

Many scholars and jurists who rightfully deplore the excessive
punishments in our system of criminal justice—excessive
in both length and cruelty—place the blame for this excess
on the influence of retribution and what they view as the
vile emotions of anger, hatred, and vengeance that drive
retribution. This understanding of retribution is totally mistaken
and, indeed, the best corrective for the evils in our present
system of punishment is to be found in retribution properly
understood. When properly understood retribution will be
seen as grounded not in vengeance but in respect for human
dignity and a concept of desert grounded in human dignity.

I. RETRIBUTION MISUNDERSTOOD

It is now almost universally agreed among informed and thoughtful people
that there is something deeply wrong with America’s so-called system of
“criminal justice.” Too many social problems are dealt with through criminal
punishment—problems (such as the “war on drugs”) for which the system
is mal-adapted—and many of those who are incarcerated in the system are
often incarcerated with terms of excessive length in prisons that are rampant
with cruelty—rule by gangs and rape being the order of the day—or subject
to such soul-destroying treatment as long-term solitary confinement.! Such
conditions are likely to render inmates worse people when they come out than
they were when they went in, particularly given the limited opportunities for
adequate health care (including mental health care) and for education or other
rehabilitative programs in prison.? For those who have served their sentences,

* Regents’ Professor of Law, Philosophy, and Religious Studies, Arizona State University.
The first section of the present chapter has been drawn (with permission) from my essay, The
Justice of Retribution, 18 HEDGEHOG REv. 100 (2016). The remainder of the present chapter
contains ideas that have been pursued at much greater length and detail in my chapter, Last
Words on Retribution, in THE ROUTLEDGE HANDBOOK OF CRIMINAL JusTICE ETHICS (Jonathan Jacobs
& Jonathan Jackson eds., 2017), and in my book, PUNISHMENT AND THE MORAL EMOTIONS: Essavs IN
Law, MORALITY, AND RELIGION (2012).

1. See generally Jeffrey A. Miron, “Drug Prohibition and Violence,” in Volume 1 of the
present Report; Scott H. Decker, “Gangs,” in Volume 1 of the present Report; Sharon Dolovich,
“Prison Conditions,” in the present Volume.

2. See, e.g., Margo Schlanger, “Prisoners with Disabilities,” in the present Volume; Francis T.
Cullen, “Correctional Rehabilitation,” in the present Volume.
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8 Reforming Criminal Justice

few mechanisms exist to gain re-entry into society that will allow them to lead
meaningful lives.” In some important respects, we might even say—without too
much distortion—that our system of punishment functions as a mechanism
for condemning some of our citizens to live in the state of nature.

This is of concern, not just to those who might be dismissed as bleeding-
heart, soft-on-crime sentimentalists, but also to those whose credentials
as hard-headed realists cannot be doubted. Consider, for example, these
comments from Judge Richard Posner dissenting in a prison-conditions case:

There are different ways to look upon the inmates of prisons and
jails in the United States. ... One is to look upon them as members
of a different species, indeed as a type of vermin, devoid of human
dignity and entitled to no respect.I do not myself consider [them] in
this light. We should have a realistic conception of the composition
of the prison and jail population before deciding that they are
scum entitled to nothing better than what a vengeful populace
and a resource-starved penal system chooses to give them. We
must not exaggerate the distinction between “us,” the lawful ones,
the respectable ones, and the prison and jail population; for such
exaggeration will make it too easy for us to deny that population
the rudiments of humane consideration.*

What is the cause of the deplorable state of the American penal system and
what can be done about it? A variety of distinguished scholars and jurists—
most recently, Martha Nussbaum in her expanded John Locke Lectures®—
have suggested that the villain is easy to identify: retribution as the value now
dominating the system. Get rid of that value (and the vengeful and angry
emotions that drive it) and replace it with something else—mercy or even love
perhaps—and the system will be on the road to recovery.

I believe that this diagnosis and suggestion for a cure rests upon a
misunderstanding of the concept of retribution. A part of the problem is that
jurists and scholars have not always been entirely clear or consistent on what
is meant by the concept of retribution. I have, for example, changed my mind
about the nature of retribution several times, and, a few years ago, I identified
and articulated six different conceptions of retribution—all with some merit
in my view.® Alas, the existence of different conceptions may have contributed

See, e.g., Susan Turner, “Reentry,” in the present Volume.

Johnson v. Phelan, 69 E3d 144, 152 (7th Cir. 1993) (Posner, C. J., dissenting).

See MARTHA C. NUSSBAUM, ANGER AND FORGIVENESS: RESENTMENT, GENEROSITY, JUSTICE (1996).
See JEFFRIE G. MURPHY, PUNISHMENT AND THE MORAL EMOTIONS: Essays IN LAw, MORALITY, AND
ReLiGION ch. 6 (2012).

U



Retribution 9

to the belief of many that the very idea of retribution is inherently vague—
too much so to play a significant role in deciding which people, if any, may
legitimately be punished

Problems of clarity, of course, are not the only problems facing retributivism.
In recent times, I have become alarmed at the degree to which the forces of
darkness—those willing to support cruelty and perhaps wanting even more
of it—have often co-opted the term “retribution” for their own uses. We will
find them using the concept of desert—a core concept of genuine retributive
thinking—in totally perverted ways. The language of retributive desert has
been exploited in claims that absurdly long prison sentences and unspeakably
horrendous treatment of prisoners do nothing more than give criminals exactly
what they deserve. I have also come to realize that the high-sounding rhetoric
of retribution and desert often functions as a cover (perhaps unconscious)
for the base passion that 19th-century philosopher Friedrich Nietzsche called
ressentiment: an unwholesome brew of malice, spite, envy, and cruelty.”

Retributive language remains susceptible to similar corruption in our own
day. In response to the serious problem of prison rape, for example, some will
simply assert—as one of my law students recently said—that prisoners (even
those young people in prisons for nonviolent drug offenses) are just getting
what they deserve. Likewise, some of my fellow citizens expressed the view that
a recent execution in Arizona that took over two hours and seemed to cause the
victim non-trivial pain was deserved—one even saying that the convicted man
deserved to take longer to die in pain. Unsurprisingly, sophisticated speakers
have described retribution as a receptacle for man’s worst impulses, giving
“spurious sanctity to society’s craving for vengeance and its desire to make
criminals suffer with as little discomforting reflections as possible.”® Members of
the U.S. Supreme Court have repeatedly referred to retribution as synonymous
with “vengeance” or “revenge.”® In his valedictory against capital punishment,
Justice Stevens proclaimed that “our society has moved away from public and
painful retribution toward ever more humane forms of punishment. ... [B]y
requiring that an execution be relatively painless, we necessarily [undermine] the
very premise on which public approval of the retribution rationale is based.”*

7. See id., chs. 2 & 4.

8. David Dolinko, Three Mistakes of Retributivism, 39 UCLA L. Rev. 1623, 1656 (1992).

9. See, e.g., Furman v. Georgia, 408 U.S. 238, 343 (1972) (Marshall, J., concurring); Kennedy
v. Mendoza-Martinez, 372 U.S. 144, 189 (1963) (Brennan, J., concurring); Morissette v. United
States, 342 U.S. 246, 250-51 (1952).

10. Baze v. Rees, 553 U.S. 35, 80-81 (2008) (Stevens, J., concurring).
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Punishment must be harsh, painful, vengeful—ostensibly pursuant to a
theory that, when interpreted as it should be, demands none of these things and,
in fact, would reject as unjust the cruel excesses of America’s system of crime
and punishment. My view is that what the system needs is more retribution,
not less, and that one of the main things wrong with the present system is a
significant compromise of that value properly understood. We need, in short,
to reclaim retribution in its original and proper sense.

II. RETRIBUTION RECLAIMED

What is retribution’s original and proper sense? If we go all the way back
to ancient Greece, the word generally translated as “retribution” is nemesis.
Although these days nemesis is often used (as is the word “retribution”) to
mean “imposing harsh punishment,” the actual meaning of both words is
“dispensing what is due or deserved.” So when contemporary philosophers
of criminal law such as Michael Moore claim to be retributivists,' they are
claiming that a central concept in the justification of punishment should be
desert—that punishment should be imposed on criminals because they deserve
it and not simply because of, for example, a utilitarian notion of future crime
control. Understood in this way, retributive values can just as easily be used to
condemn some punishments as too severe as well as condemning some others
as not severe enough. The claim that retribution represents a special fondness
for harsh punishment is simply false.

As mentioned, both prominent jurists and philosophers have condemned
a retributive account of punishment because of a belief that those who favor
punishment on such grounds must favor causing pain, something that these
critics believe can never be justified by the claim that it is deserved.'> When the
retributivist views punishments as justified suffering, however, the meaning
of “suffering” at play here is not “pain.” It is rather suffering in the sense of
enduring. (Think here of such phrases as “he does not suffer fools gladly.”) To
suffer punishment is to endure having at least a portion of one’s life taken out
of the voluntary control of one’s will."” There is no reason to think, however,
that what will be endured by the wrongdoer must be painful—unwelcome, of

11.  See generally MicHAEL MOORE, PLACING BLAME: A GENERAL THEORY OF THE CRIMINAL Law (1997).
12.  See supra notes 5 & 8-10 and accompanying text; see also T.M. Scanlon, Giving Desert its
Due, 16 PHiL. ExpLoraTIONS 101, 102-04 (2013).

13.  Herbert Fingarette, for example, made a powerful retributive case that the criminal
wrongdoer, having presumed to exercise a level of will that is incompatible with the rule of law,
must endure having his will “humbled”—deserving to have his ability to control his own life
by his own will limited or restricted to some degree. See Herbert Fingarette, Punishment and
Suffering, 50 Proc. & ADDRESSES AM. PHIL. Ass'N 499 (1977).
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course, but not necessarily painful in any ordinary sense of the word “pain.”
Indeed, punishments such as torture that involve physical agony will be
condemned by the retributivists since they involve reducing a human being to
a screaming and defecating animal and are thus incompatible with respecting
the humanity or dignity of the person being punished.

Finally, it is important to realize that the common claim that retribution is
really the same as revenge or vengeance is simply false. Vengeance is punishment
inflicted by victims to whatever degree will satisfy them. This will, of course,
often involve inflicting a level of punishment far in excess of what wrongdoers
actually deserve as a matter of justice or, if certain victims are committed to
the values of love and forgiveness, punishments far less than the wrongdoers
actually deserve as a matter of justice. Revenge also engenders an atavistic
disdain for the type of procedural guarantees that protect against punishing
the innocent. For the retributivist, intentionally punishing an innocent person
is a grave wrong—wrong precisely because that person does not deserve to be
punished—which cannot be justified as placating the demands of a riotous
mob or by appeal to hoary notions of the “blood feud.”

The introduction above of the concept of justice leads naturally to the
background moral view that might be used to justify preferring a backward-
looking desert model of punishment over a purely future-oriented utilitarian
crime-control model. A good place to start here will be with the Enlightenment
philosopher Immanuel Kant." Although Kant’s overall justification of
punishment is less than fully clear and consistent, a strong thread that runs
through it is retributive—using a concept of retribution that draws heavily
on the concepts of humanity and dignity and the requirement of justice that
human beings must always be treated in ways that respect these values. Since
this is not an essay in Kant scholarship, I will in what follows briefly lay out
what I regard as an essentially Kantian (if not literally in all ways Kant’s) view
of punishment and its retributive foundation.

The Kantian view of the basic dignity of human beings lies in the fact that
they are (except for such obvious exceptions as severe mental illness) to be
respected as free and autonomous rational beings who can be trusted with the
freedom to manage their own lives and who can legitimately be held responsible
for what they do—praised for acting rightly and condemned (and sometimes
legitimately punished) for doing wrong. A Kantian on punishment could thus

14. I have discussed in detail Kant’s views on punishment in Jeffrie G. Murphy, Does Kant
Have a Theory of Punishment?, 87 CoLuM. L. Rev. 509 (1987).
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welcome the claim by another German philosopher, Georg W.E. Hegel, that
we as human beings have the right to be punished'>—a right to be treated as
responsible agents and not condescendingly insulted by the claim that we are
such victims of our genes and social circumstances that we are really defective
or diseased individuals more in need of therapy than punishment. (This will be
true of some people, of course, but the Kantian will not accept this as the default
position.) To say that a person deserves punishment is, when one considers the
condescending therapeutic alternative or pure social-control rationale, to pay
that person a kind of compliment.

The idea of human dignity is the basis of Kant’s famous categorical
imperative—a fundamental principle of morality that, in one of its forms,
claims that human beings must never be treated as means only but must always
be respected as ends in themselves.'® This would rule out the punishment of
the innocent or punishment of those who for other reasons (a valid excuse or
justification for example) do not deserve to be punished no matter how much
future crime control might be accomplished by this punishment. It would also
rule out punishing offenders in excess of what they can reasonably be thought
of as deserving simply to obtain some hoped for good future consequence.
“You are being punished, whether you really deserve it or not, as a means to the
future social good of crime control.” How could a person of conscience look
a criminal in the eye and say that? A person of conscience could, I think, look
a criminal in the eye if one could truly say “You are being punished because,
given your culpable wrongdoing, you brought it on yourself and deserve it.”

Some will, of course, argue that so many criminals are from groups so
oppressed by poverty or racism that there is a sense in which their crime
is society’s fault—not theirs—and that therefore they did not bring their
criminality on themselves or deserve punishment for it. Put in such a simplistic
form, the claim is in my view insulting to poor people and members of racial
minorities—most of whom manage, in spite of the obstacles they have faced,
to live exemplary moral lives of which they can legitimately be proud. To the
degree that there is some truth in the claim—and there is indeed some truth—I
believe that the best way to formulate that claim is within the framework of a
retributive outlook on punishment. These true claims do not, in my view, cry
out for the application of some value such as mercy or love or compassion but
rather serve as the basis for an argument that the relevant individuals do not

15. See G.W.E. HEGEL, ELEMENTS OF THE PHILOSOPHY OF RiGHT 123 (Allen W. Wood ed. & H. B.
Nisbet trans., 1991) (1821).

16.  See IMMANUEL KANT, FOUNDATIONS OF THE METAPHYSICS OF MORALS 52-54 (Robert P. Wolff ed.
& Lewis W. Beck trans., 1969) (1785).
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deserve punishments of a certain kind or level and that it would be unjust for
them to receive such punishments."”

One of the important things to realize about desert and justice is that they
are obligatory—they impose specific and clear non-optional duties. Mercy, on
the other hand, is generally regarded as a free gift—an act of grace that is good
to perform but not a matter of justice or duty since nobody has a right to it.
(“The quality of mercy is not [con]strained” as Shakespeare’s Portia has it.)'®
Christians of course regard love as a duty, but former Archbishop of Canterbury
William Temple has some useful counsel about the social and legal role of that
duty: “It is axiomatic that love should be the dominant Christian impulse and

that justice is the primary form of love in social organization.”"

If, as psychologists are increasingly claiming, long-term solitary confinement
is soul-destroying—destroying the very core of a person’s character and sense
of self—then mercy is not the value that will form the basis of a powerful
condemnation of this practice. The condemnation would become a kind of
generosity—a non-obligatory way of being nice. Surely it must be said that the
condemnation is more than this: a binding duty of justice, a duty to respect the
rights that all persons (including criminals) have as human beings possessed of
human dignity. Kant put the point this way: Punishment must “be freed from
any mistreatment that could make the humanity of the person suffering it into
something abominable.”?

The philosopher of language J. L. Austin placed a very high premium on clarity.
A critic of his once said that clarity is not enough, and Austin replied that there
will be plenty of time to go into that after we have achieved clarity on something.”!
There surely is more to love and compassion than justice, but perhaps there will be
plenty of time to go into that after we have managed to achieve a level of justice far
in excess of what can now be found in our present system of criminal punishment.

III. A FEW LIMITS AND CAUTIONS ON RETRIBUTION

Properly understood, retributive desert is always a very strong reason that
favors punishment and, other things being equal, the punishment that is

17.  Cf. Cassia Spohn, “Race and Sentencing Disparity,” in the present Volume.

18.  WILLIAM SHAKESPEARE, THE MERCHANT OF VENICE act IV, sc. I, 1. 181 (Jay L. Halio ed., 1993)
(1596).

19.  Lorp DENNING, THE INFLUENCE OF RELIGION ON Law 3 (1997) (quoting Temple).

20.  ImmanNueL Kant, THE METAPHYSICS OF MORALS 142 (Mary Gregor ed. & trans., 1991) (1797).
21. SeeJ.L. AusTIN, A Plea for Excuses, in PHILOSOPHICAL PAPERS 137 (1961).
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deserved should be inflicted.” But other things are not always equal since not all
evils are part of the legitimate concern of the liberal state (a point I will discuss
below) and since consequences of sufficient gravity sometimes require that
certain principles be overridden. As I have noted above, for example, I believe
that much of the treatment given prisoners in the United States is so inhumane
that it is wildly beyond what any human being deserves. Does this mean that
I believe that the doors of all the prisons in America should immediately be
opened and everyone in them, including the most violent and dangerous, be
allowed to run free and prey on the innocent? No. (I might, however, favor
letting out many nonviolent offenders for these reasons.) Conversely, I would
support not punishing those who deserve to be punished if so doing would, for
example, cause serious threat of the collapse of democratic government and a
return to tyranny or something of a similarly horrendous nature, as may have
been the case in Chile after Pinochet left office or in South Africa with the end
of apartheid. Absent such threats, however, I would favor punishing at least the
worst of them (the torturers, rapists, and murderers and those in power who
instructed them to act in this way).

So it is false to claim that retributivism will never allow consequential
considerations to override considerations of retributive desert in cases in which
not to do this seems just plain wrong.* In saying this, however, I would insist
that we should keep vividly aware that—when desert values are being trumped
by consequential considerations—we are not simply doing what is right (end
of story) but are rather, out of a regrettable necessity, violating an important
principle if we continue to punish in excess of desert or do not punish those
who are deserving. This is a choice between evils and in such a choice the evil
that is left in place (because one chose to avoid an ever greater evil) remains
an evil. A retributive outlook preserves this sense of something wrong having
regrettably been necessary in a way that a consequential theory would not.

With this understanding, one might acknowledge that a (if not the) general
justifying aim of having the practice or institution of criminal law is the
consequential one of crime control.?* But this aim, I think, must be joined by
retributive desert as another general justifying aim or, at the very least, have
the aim of crime control constrained by a variety of related retributive desert

22.  Indeed, many critics of retributivism (and some of its defenders) think that retribution
always requires punishment. See, e.g., T.M. Scanlon, Punishment and the Rule of Law, in
DELBERATIVE DEMOCRACY AND HuMaN RiGHTs 257 (Harold Hongju Koh & Ronald C. Slye eds.,
1999); CarLos NiNo, RapicaL Evir oN TRrIAL (1996).

23.  For discussions of consequential considerations, see Daniel S. Nagin, “Deterrence,” in the
present Volume; and Shawn D. Bushway, “Incapacitation,” in the present Volume.

24. See H.L.A. HART, PUNISHMENT AND RESPONSIBILITY ch. 1 (1968).
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considerations—considerations that include, of course, legal guilt but also
involve far more than legal guilt. One important reason for having a system
of punishment is to give morally evil people the suffering that they deserve
but that only a subset of such people, for consequential reasons, will actually
be identified as legitimate targets for punishment—namely, bad people whose
badness has a tendency to undermine the social order of rights that it is the
business of the liberal state to maintain.

For this reason, I believe it would be a great mistake to say that the sole
purpose of criminal punishment is to make people suffer for doing evil and
being culpable for that evil. If we adopted such a broad view of the goal of
punishment, we would need to punish people for things that are really not the
business of the liberal state and would compromise important liberal values.
Consider, for example, betrayals of intimacy. I happen to regard the betrayal of
a friend or spouse, in selfish pursuit of one’s own personal interests, as a very
grave evil and I will be happy if those who commit such evil wind up being
miserable. I would not, however, want such people to be subject to criminal
punishment since I do not think that attempting to regulate private intimacy
among adults is a legitimate goal of the liberal state and would, if attempted,
involve intrusions into personal privacy that would be quite unacceptable.

Think of this in social-contract terms. Would rational people, in seeking to
form a society, adopt the highly intrusive and costly mechanism of criminal
punishment simply to achieve the moral result that evil people suffer in proper
proportion to their iniquity? Surely not. Such people will very likely as a first
crack adopt such a system and its associated costs (in liberty and treasure)
for Hobbesian reasons—namely the desire to remain secure in the enjoyment
of their rights and liberties and not have these threatened or undermined by
those who would wrongfully subject them to attack. If morally decent they
will come to want the coercive apparatus of the state, even when pursuing the
laudable goal of crime control, to be constrained by a commitment to the kind
of retributive desert values that I outlined in the earlier part of this chapter
but aiming at such values as the sole purpose of criminal law will not seem a
rational option for them.

Also, as I have argued in several of the essays in my book Punishment and
the Moral Emotions,” there are important cautions in the writings of those
who condemn retribution and advocate its replacement by such values as love,
mercy, and forgiveness. Although such replacement is unwise and rests on a
misunderstanding of retribution, these writers have seen an important danger

25. See MURPHY, PUNISHMENT AND THE MORAL EMOTIONS, supra note 6, chs. 3 & 6-8.
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in a retributive approach—namely, that it will tempt some people (all of us
perhaps) to become self-righteously censorious and become so enthusiastic in
our desire to give people their just deserts that we become tempted to punish
too many things and punish with excessive severity—thereby compromising
the very values for which retributivists stand.

Retributivists are no more immune to the temptations of human depravity
than are those who advocate punishment on other grounds, and so it is good
to keep in mind Friedrich Nietzsche’s wise counsel that we should mistrust any
person in whom the urge to punish is strong. “Anyone who fights with monsters
should make sure that he does not in the process become a monster himself.”*
Even Kant was able to see the dangers of being consumed by a corrupt version
of his own brand of retributivism and counseled against this corruption in
his Doctrine of Virtue: “[N]o punishment ... may be inflicted out of hatred.
Hence men have a duty to cultivate a conciliatory spirit. ... But this must not
be confused with placid toleration of injuries”” So those who recommend
that love, mercy, and forgiveness play a role in our thinking about criminal
punishment are, in my view, best interpreted as providing not an alternative to
retribution but rather an important caution about its dangers.

RECOMMENDATIONS

Suppose that retribution, correctly understood, started to play a significant
role in penal reform. What might some of these reforms be? I have already
suggested retributivist grounds for opposing the soul-destroying results of
long-term solitary confinement. Here are a few more suggestions:

1. There should be significant limitations of the current practice of
avoiding trials through plea bargaining. Although plea bargaining has
legitimate functions, it too often involves frightening a defendant (who
may be of limited intelligence and provided with poor legal representation)
into pleading guilty to something he did not do by persuading him that
if he goes to trial he will almost certainly be convicted of something even
worse (that he also did not do) with a longer sentence.® When prosecutors
are able to stack multiple (and often overlapping) charges against a
defendant, he is in effect terrorized into pleading guilty to avoid the risk

26. FriepricH W. NIETZSCHE, BEYOND GOOD AND EVIL: PRELUDE TO A PHILOSOPHY OF THE FUTURE
168 (Marion Faber trans., 1998) (1886).

27.  ImMaNUEL KaNT, THE DOCTRINE OF VIRTUE 460-61 (Mary J. Gregor trans., 1964) (1797).
28.  See generally Jenia I. Turner, “Plea Bargaining,” in Volume 3 of the present Report.
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of trial. This kind of assembly-line justice may be economically efficient
but ignores the kind of individuation that is required by respect for the
dignity of persons. Surely the defendant deserves better.

The crime itself will be defined with retributive desert playing a
significant role—e.g., mens rea will be required for all crimes (no
strict liability), even if this undermines utility to some degree.”” This
will require significant reform in defining so-called “public welfare”
or regulatory crimes, for instance, and will require the abolition of the
strictest form of the felony murder rule.

The grading of criminal offenses will be a function of retributive desert—
the higher the grade, the heavier the punishment. Given the influence of
the Model Penal Code, this condition is widely satisfied already but there are
still some areas that would benefit from more thought. Consider, for example,
the grading of homicide offenses—premeditated deliberate intentional
killing often graded as the most severe. However, as Samuel Pillsbury has
suggested, there are retributive reasons why this ranking may be mistaken.*
If the goal is to give a wrongdoer the punishment that he deserves, then does
the mercy killer deserve being thought of as the worst of the worst simply
because his killing is intentional, deliberate, and premeditated? Is he worse
than those who are guilty of what is called in some jurisdictions “depraved-
heart murder”—a killing that results from recklessness so extreme that it
reveals a wanton indifference to the value of human life? As things now
stand, the premeditated killer will be convicted of first-degree (perhaps
capital) murder and the depraved-heart killer of second-degree murder. My
own retributive instincts tell me that this ranking is wrong.

After conviction, considerations of desert will play a significant role in
clemency or parole—at which time such states of character as remorse
or its absence may be regarded as relevant. As a general matter (there are
some exceptions), the truly remorseful and reformed criminal strikes me as
deserving a shorter prison term than the criminal who remains hardened,
hateful, and unrepentant. The dangers of faking are always significant, of
course, and so it would be reasonable to suggest that these considerations
play a greater role in clemency than in sentencing. One will generally have

29.
30.

See Douglas Husak, “Overcriminalization,” in Volume 1 of the present Report.
See SAMUEL PILLSBURY, JUDGING EvIL: RETHINKING THE LAW OF MURDER AND MANSLAUGHTER

(1998).
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a more reliable assessment of the sincerity of claimed repentance when
one has over time had an opportunity to observe the criminal while in
prison—more time than one has at the trial and sentencing stage.”*

Prison conditions will be considered a part of punishment and Eighth
Amendment constraints against cruel and unusual punishments will
meaningfully and significantly apply to them. Except in one kind of case
(a case in which prison officials are reckless with respect to prevention)
the United State Supreme Court has been unwilling to extend the Eighth
Amendment ban on cruel and unusual punishments to such things as
a failure to prevent rape, failure to control abuse from prison gangs, or
putting a stop to those long periods of solitary confinement that are
destructive of an inmate’s very personality. The general court doctrine has
been that these are not punishments but are rather prison conditions—a
piece of pure formalism if ever there was one. When sending people to
prison, we are now in effect often simply throwing them into the state
of nature and have forgotten the wisdom of the old maxim that we
send people to prison as punishment not for punishment. There may
be considerable deterrence value in leaving things as they are since any
normal person will surely be terrorized by the fear of being thrown into an
environment of rape and abuse. But does any human being deserve such
callous and inhumane treatment? Such treatment shows no consideration
at all for what his dignity as a human being demands.

Punishments of excessive length are to be avoided. Consider the
individual who commits fairly low-level nonviolent drug felonies. Does
this individual deserve to spend the rest of his life in prison—even if he
has committed three such felonies and thus falls afoul of the “three strikes
and you’re out” slogan? Does he deserve the same sentence that might be
given for a rapist or murderer? I think not.”

I have in this chapter attempted to make a case that retribution, properly

understood, should guide much of our thinking about the reforms needed in
our criminal justice system. It should not be all that guides our thinking, of
course, but it deserves to reclaim a place at the table where such reforms are being
discussed—a place to which it has long been denied because of misunderstanding
and even misrepresentation of what retribution is and because the language of
retribution has often been co-opted by the forces of darkness.

31.

See MURPHY, PUNISHMENT AND THE MORAL EMOTIONS, supra note 6, ch. 7. For a discussion of

clemency, see Mark Osler, “Clemency,” in the present Volume.

32.

See, e.g., Erik Luna, “Mandatory Minimums,” in the present Volume.



Deterrence
Daniel S. Nagin'

The criminal justice system in a democratic society serves many
vital social purposes. Among the most important is deterring
crime. Going back to the pioneering work of the Enlightenment
philosopher Cesare Beccaria, deterrence theorists have
distinguished between the certainty and severity of punishment.
Conventional wisdom, backed by considerable research evidence,
is that the certainty of punishment, not its severity, is the more
effective deterrent. Recent reviews of that evidence has led me
to a refinement of the certainty principle—it is the certainty
of apprehension not the severity of the ensuing consequences
that is the more effective deterrent. This conclusion has several
important implications for policy. First, it calls into question the
effectiveness of over four decades of U.S. crime-control policy
predicated on the premise that lengthy prison sentences are an
effective deterrent to crime. Second, according to the revised
certainty principle, crime-prevention policy should instead focus
on bolstering the certainty of apprehension. Such policies mostly
involve increasing police numbers or better use of the police by their
strategic deployment in ways that heighten their presence in high-
crime areas and/or reduce criminal opportunities at such places.

INTRODUCTION

The criminal justice system in a democratic society serves many vital
social purposes. Among the most important is preventing crime. The system’s
activities may prevent crime by three mechanisms. One is incapacitation.’
Convicted offenders are often punished with imprisonment. Incapacitation
refers to the crimes averted by their physical isolation during the period of their
incarceration. Two other mechanisms involve possible behavioral responses.
The threat of punishment may discourage criminal acts. In economics, this
effect is called deterrence, whereas in criminology, it is referred to as general
deterrence. The second behavioral mechanism concerns the effect of the actual
experience of punishment on reoffending. In criminology, this effect is termed

* Teresa & H. John Heinz III University Professor of Public Policy and Statistics, Carnegie

Mellon University.
1. See Shawn D. Bushway, “Incapacitation,” in the present Volume.
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specific deterrence. Note, however, that there are many sound reasons for
suspecting that the experience of punishment might not have the chastening
effect that is implied by the label but instead might increase, not decrease,
future offending. However labeled, the primary focus of this chapter is research
evidence on the crime-prevention effects of the threat of punishment, which
will hereafter be referred to as deterrence.

A discussion of the policy implications of the research evidence on deterrence,
however, requires consideration of the evidence on specific deterrence and
incapacitation because the three are inextricably linked.? Incapacitation and
specific deterrence (i.e., the effect of the experience of punishment) are the
fallout of the failure of deterrence to prevent the crime from happening in
the first place. More than 250 years ago, Cesare Beccaria observed “it is better
to prevent crimes than punish them.”> Crime prevention by incapacitation
necessarily requires higher imprisonment rates and all the attendant social
costs. Concerning specific deterrence, research has shown that the experience
of punishment specifically as it relates to imprisonment does not have a
chastening effect on future crime. My own review of this evidence has led my
co-authors and me to the conclusion: “Compared with noncustodial sanctions,
incarceration appears to have a null or mildly criminogenic effect on future
criminal behavior.”* By contrast, if crime can be deterred from occurring, there
is no perpetrator to punish, and, as Beccaria points out, all the ensuing social
costs attending imprisonment are thereby averted.

Beccaria’s observation about the social value of preventing crime rather
than punishing it is also a reminder of his conclusion: “One of the greatest
curbs on crime is not the cruelty of punishments, but their infallibility....
The certainty of punishment even if moderate will always make a stronger
impression.”® Research conducted two centuries after this pronouncement
generally supports Beccaria’s prediction. However, recent reviews of the

2. For a review of the evidence on specific deterrence, particularly as it relates to
imprisonment, see Daniel S. Nagin, Francis T. Cullen & Cheryl Lero Jonson, Imprisonment and
Reoffending, 38 CriME & Just. 115 (2009). For a review of the evidence on incapacitation, see
Bushway, supra note 1.

3. CEsARE BEccARIA, ON CRIMES AND PUNISHMENTS 93 (Henry Paolucci trans., 1963) (1964).

4. Nagin, Cullen & Jonson, supra note 2. While imprisoned, an individual may benefit from
rehabilitation programs—see generally Francis T. Cullen, “Correctional Rehabilitation,” in the
present Volume—but I know of no study that evaluates whether such benefits are sufficient to
outweigh any negative effect of the overall prison experience.

5. BEecCARIa, supra note 3.

6. Id. at 58.
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deterrence literature by myself and co-authors’ have led me to a refinement
of Beccaria’s “certainty principle”—it is the certainty of apprehension, not
the severity of the ensuing consequences, that is the more effective deterrent.
The revised certainty principle has two important implications. First, it calls
into question the effectiveness of over four decades of U.S. crime-control
policy predicated on the premise that lengthy prison sentences are an effective
deterrent to crime. For reasons that I will elaborate upon, lengthy prison
sentences are also a very inefficient way of preventing crime by incapacitation.
Second, according to the revised certainty principle, crime-prevention policy
should instead focus on bolstering the certainty of apprehension. Such policies
mostly involve increasing police numbers or better use of the police by their
strategic deployment in ways that heighten their presence in high-crime areas
and/or reduce criminal opportunities at such places.

I. THEORY OF DETERRENCE

Since Beccaria and the other co-founder of deterrence theory, Jeremy
Bentham, three key concepts have underlaid theories about deterrence—the
certainty, severity, and immediacy of punishment. Certainty refers to the
probability of legal sanction given commission of crime; severity refers to the
onerousness of the legal consequences if a sanction is imposed; and immediacy
(a.k.a. celerity) refers to the lapse in time between commission of the crime
and its punishment. Most modern theories of deterrence, whether originating
from economics or from the rational-choice tradition in criminology, focus
only on the certainty and severity of punishment. Immediacy has been given
far less attention. In part, the inattention to immediacy reflects the difficulty
of measuring it. However, another factor is that even in theory, the swiftness
of punishment, except for the payment of a monetary fine, has an ambiguous
incentive effect. While it is always advantageous to delay payment of a monetary
fine, there is nothing irrational about a desire to get non-monetary punishment
over with. Further complicating matters is that most non-monetary legal
sanctions (e.g., imprisonment) are themselves experienced over time.

As discussed below, there is far more empirical support for the deterrent
effect of changes in the certainty of punishment than changes in the severity of
punishment. One explanation for the larger deterrent effectiveness of certainty
compared to severity involves informal sanction costs such as censure by

7. Robert Apel & Daniel S. Nagin, General Deterrence: A Review of Recent Evidence, in CRIME
AND PusLic Poricy (James Q. Wilson & Joan Petersilia eds., 2012); Steven N. Durlauf & Daniel S.
Nagin, Imprisonment and Crime: Can Both Be Reduced?, 10 CRIMINOLOGY & Pus. PoL’y 13 (2011);
Daniel S. Nagin, Deterrence in the 21st Century: A Review of the Evidence, 42 CRIME & JusT. 199
(2013).
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friends and family and loss of social and economic standing. Informal costs
may far exceed formal sanction costs and also may be more closely tied to the
certainty of punishment than the severity of formal sanctions. Consequently,
merely being arrested for committing a crime may trigger the imposition of
informal sanctions regardless of the severity of the ensuing consequences.
Williams and Hawkins use the term “fear of arrest” to label the deterrent effect
of informal-sanction cost.®

The concept of fear of arrest is a reminder that the certainty of punishment
is itself a product of a series of conditional probabilities associated with various
stages of the criminal justice system—probability of apprehension, probability
of conviction given apprehension, and so on. Each of these conditional
probabilities has costs associated with them, and there is no reason in principle
that equal changes in each should necessarily have the same deterrent effect.
Stated differently, a 1% increase in probability of apprehension effect may
have a very different deterrent effect than a 1% increase in the probability of
imprisonment given conviction.

II. REVIEW OF THE EVIDENCE

A. DETERRENT EFFECT OF IMPRISONMENT

There have been two distinct waves of studies of the deterrent effect of
imprisonment. Studies in the 1960s and 1970s, which were primarily cross-
sectional analyses of states, examined the relationship of the state’s crime rate
to the certainty of punishment, measured by the ratio of prison admissions
to reported crimes, and the severity of punishment measured by median time
served in prison. These studies suffered from a number of serious statistical
flaws.” One was that they confounded deterrent and incapacitation effects. The
second was more fundamental. There are many good reasons for believing that
crime rates and sanction levels mutually influence each other. Indeed, Becker’s
classic economic theory of crime' is predicated on their mutual (endogenous)
determination. As a consequence, it was not possible to make a determination
whether the associations between crime rates and sanction levels measured by
these studies reflected the effect of sanction levels on crime or crime on sanction
levels. Stated differently, it was not possible to distinguish cause from effect.

8. Kirk R. Williams & Richard Hawkins, Perceptual Research on General Deterrence: A Critical
Review, 20 L. & Soc’y Rev. 545 (1986).
9. ALFRED BLUMSTEIN ET AL., DETERRENCE AND INCAPACITATION: ESTIMATING THE EFFECTS OF

CRIMINAL SANCTIONS ON CRIME RATES (1978).
10.  Gary S. Becker, Crime and Punishment: An Economic Approach, 76 ]. PoL. ECon. 169
(1968).
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In response to these deficiencies, a second generation of studies emerged in
the 1990s. Unlike the first-generation studies, second-generation studies had
a longitudinal component in which data were analyzed not only across states
but also over time. Another important difference is that the second-generation
studies did not attempt to estimate certainty and severity effects separately.
Instead, they examined the relationship between the crime rate and rate of
imprisonment (prisoners per capita).

Durlauf and Nagin discuss at length the reasons why these studies provide
little useful information on deterrence. One is that, like the earlier studies,
they confound deterrent and incapacitation effects. Second, like the earlier
studies, with the possible exception of Levitt'! and Johnson and Raphael,*
they do not resolve the identification problem resulting from the endogenous
determination of crime rates and imprisonment rates. Third, all of these studies
suffer from an important theoretical flaw. Prison population is not a policy
variable; rather, it is an outcome of sanction policies dictating who goes to
prison and for how long—namely, the certainty and severity of punishment. In
all incentive-based theories of criminal behavior in the tradition of Bentham
and Beccaria, including most importantly Becker’s, the deterrence response to
sanction threats is posed in terms of the certainty and severity of punishment,
not the imprisonment rate. Therefore, to predict how changes in certainty and
severity might affect the crime rate requires knowledge of the relationship
of the crime rate to certainty and severity as separate entities, which is not
provided by the literature relating the crime rate to the imprisonment rate.

I turn now to five studies that in my judgment report convincing evidence of
the deterrent effect of incarceration. They also nicely illustrate diversity in the
deterrent response to the threat of imprisonment. These studies are: Weisburd,
Einat, and Kowalski,”” who studied the use of imprisonment to enforce fine
payment and found a substantial deterrent effect; Helland and Tabarrok,'* who
analyzed the deterrent effect of California’s third-strike provision and found a
moderate deterrent effect; Raphael and Ludwig,'> who examined the deterrent

11.  Steven D. Levitt, The Effect of Prison Population Size on Crime Rates: Evidence from Prison
Overcrowding Legislation, 111 Q. J. Econ. 319 (1996).
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Prisoner Buy?, 55 J.L. & Econ. 275 (2012).

13.  David Weisburd et al., The Miracle of the Cells: An Experimental Study of Interventions To
Increase Payment of Court-Ordered Financial Obligations, 7 CRIMINOLOGY & Pus. PoL’y 9 (2008).
14.  Eric Helland & Alexander Tabarrok, Does Three Strikes Deter?: A Nonparametric
Estimation, 42 J. Hum. REsources 309 (2007).

15.  Steven Raphael & Jens Ludwig, Prison Sentence Enhancements: The Case of Project Exile, in
EvaLuatING GUN Poticy: Errects ON CRIME AND VIOLENCE (Jens Ludwig & Philip J. Cook eds., 2003).
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effect of prison-sentence enhancements for gun crimes and found no effect;
and Lee and McCrary' and Hjalmarsson,” who examined the heightened
threat of imprisonment that attends coming under the jurisdiction of the adult
courts at the age of majority (i.e., the legal threshold for adulthood, often age
18) and found no deterrent effect.

Weisburd, Einat, and Kowalski'® reported on a randomized field trial of
alternative strategies for incentivizing the payment of court-ordered fines. The
most salient finding was that the imminent threat of incarceration provides
a powerful incentive to pay delinquent fines, even when the incarceration is
only for a short period. They called this effect “the miracle of the cells.” The
miracle of the cells provides valuable perspective on the conclusion that the
certainty rather than the severity of punishment is the more powerful deterrent.
Consistent with the “certainty principle,” the common feature of treatment
conditions involving incarceration is a high certainty of imprisonment for
failure to pay the fine. However, the fact that the authors labeled the response the
“miracle of the cells” and not the “miracle of certainty” is telling. Their choice
of label is a reminder that certainty must result in a distasteful consequence
in order for it to be a deterrent. The consequences need not be draconian, just
sufficiently costly, to deter the prohibited behavior.

)«

Helland and Tabarrok examined whether California’s “three strikes and
youre out” law deters offending among individuals previously convicted
of strike-eligible offenses (certain serious and violent felonies). The future
offending of individuals convicted of two previous strikable offenses was
compared with that of individuals who had been convicted of only one strikable
offense but who, in addition, had been tried for a second strikable offense but
were ultimately convicted of a nonstrikable offense (which could be any felony).
The study demonstrates that these two groups of individuals were comparable
on many characteristics such as age, race, and time in prison. Even so, Helland
and Tabarrok found that arrest rates were about 20% lower for the group with
convictions for two strikable offenses. The authors attributed this reduction

16.  David S. Lee & Justin McCrary, The Deterrent Effect of Prison: Dynamic Theory and
Evidence, 38 ADVANCES IN ECONOMETRICS 73 (2017).

17.  Randi Hjalmarsson, Crime and Expected Punishment: Changes in Perceptions at the Age of
Criminal Majority, 11 Am. L. & Econ. Rev. 209 (2009).

18.  Weisburd et al., supra note 13.

19.  Helland & Tabarrok, supra note 14.
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to the greatly enhanced sentence that would have accompanied conviction for
a third strikable offense. Note, however, that their cost-benefit analysis found
that the cost of 25 years or more of imprisonment accompanying conviction
for the third-strike offense likely far exceeded the crime-avoidance benefits.

Raphael and Ludwig® examined the deterrent effect of sentence
enhancements for gun crimes that formed the basis for a Richmond, Virginia,
intervention called Project Exile. Perpetrators of gun crimes, specifically those
with a felony record, were targets of federal prosecution that provided for far
more-severe prison sentences for weapon use than Virginia state law. Based on
an analysis involving comparisons of adult homicide arrest rates with juvenile
homicide arrest rates within Richmond and comparisons of Richmond’s gun
homicide rate with other cities that had comparable pre-intervention homicide
rate trends, Raphael and Ludwig concluded that the threat of enhanced sentence
had no apparent deterrent effect.”!

For most crimes, the certainty and severity of punishment increases
markedly upon reaching the age of majority, when jurisdiction for criminal
wrongdoing shifts from the juvenile to the adult court. In an extraordinarily
careful analysis of individual-level crime histories from Florida, Lee and
McCrary* attempted to identify an abrupt decline in offending at age 18, the
age of majority in Florida. Their point estimate of the discontinuous change
was negative as predicted, but it was very small in magnitude and not even
remotely close to statistical significance.

Another analysis of the effect of moving from the jurisdiction of the juvenile
to adult courts by Hjalmarsson® used the 1997 National Longitudinal Survey
of Youth to examine whether young males’ perception of incarceration risk
changed at the age of criminal majority. She found that, on average, subjective
probabilities of being sent to jail for auto theft increased by 5.2 percentage
points when youths reached the age of majority in their state of residence. While
youths perceived an increase in incarceration risk, she found no convincing
evidence of an effect on their self-reported criminal behavior.

These five exemplary studies have important implications for the relationship
of sentence length to the crime rate. Figure 1 depicts two alternative forms of
the deterrence response function relating crime rate to sentence length. Both
are downward-sloping, which captures the idea that increases in severity deter

20.  Raphael & Ludwig, supra note 15.
21, Id

22.  Lee & McCrary, supra note 16.
23.  Hjalmarsson, supra note 17.



26 Reforming Criminal Justice

crime. Suppose the status-quo sentence length was S . That would imply that the
crime rate, C, is the same for both forms of the response function relating crime
rate to sentence length. The curves are also drawn so that they predict the same
crime rate for a sentence length of zero. Thus, the absolute deterrent effect of the
status-quo sanction level is the same for both curves. However, from a policy
perspective, the absolute deterrent effect is not relevant for serious crime because
nobody would recommend reducing sentence length to zero. Instead the policy
relevant question is how much would crime change by incrementally changing
the status quo sanction level, S,. Because the two curves have different shapes,
they imply different responses to an incremental increase in sentence level to S,.
The linear curve (A) is meant to depict a response function in which there is a
material deterrent effect accompanying the increase to S,, whereas the non-linear
curve (B) is meant to depict a small crime-reduction response due to diminishing
deterrent returns with increasing sentence length. Stated differently, the non-
linear curve captures what economists call “diminishing marginal returns,” which
in this context means that there are diminishing marginal crime prevention
returns resulting from increases in sentence length.

Figure 1: Crime Rate and Sentence Length

Crime
Rate

Gy

Sentence Length

My reading of the evidence on the deterrent effect of sentence length is that it
implies that the relationship between crime rate and sentence length more closely
conforms to curve B than curve A. Raphael and Ludwig* found no evidence that

24.  Raphael & Ludwig, supra note 15.
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gun-crime enhancements deter; Lee and McCrary” and Hjalmarsson* found
no evidence that the greater penalties that attend moving from the juvenile to
the adult justice systems deter; and Helland and Tabarrok? found only a small
deterrent effect from California’s third-strike rule. As a consequence, the deterrent
return to increasing an already long sentence appears to be small, possibly zero.

The fine-payment experiment also suggests that curve B, not curve A, more
closely resembles what in medical jargon would be described as the “dose-
response” relationship between crime and sentence length. While the study is
not directed at the deterrence of criminal behavior, it does suggest that, unlike
increments in long sentences, increments in short sentences do have a material
deterrent effect on a crime-prone population.

B. DETERRENT EFFECT OF POLICING

The police may prevent crime through many possible mechanisms.
Apprehension of active offenders is a necessary first step for their conviction and
punishment. If the sanction involves imprisonment, crime may be prevented
by the incapacitation of the apprehended offender. Many police tactics, such as
rapid response to calls for service or post-crime investigation, are intended not
only to capture the offender but to deter others by projecting a tangible threat
of apprehension. Police may, however, deter without actually apprehending
criminals—their very presence may deter a motivated offender from carrying
out a contemplated criminal act.

Research on the deterrent effect of police has evolved in two distinct literatures.
One has focused on the deterrent effect of the level of police numbers. The other
has focused on the crime-prevention effectiveness of different strategies for
deploying police. These two literatures are reviewed separately.

1. Studies of levels of police numbers and resources

Studies of the effect of police numbers and resources come in two forms.
One is an analogue of the imprisonment-rate and crime-rate studies described
in the prior section. These studies are based on panel datasets, usually of U.S.
cities over the period around 1970 to 2000. They relate the rates of FBI Index
Crimes (intentional homicide, rape, robbery, aggravated assault, burglary, and
certain forms of theft) to the resources committed to policing as measured
by police per capita or police expenditures per capita. Examples of this form

25.  Lee & McCrary, supra note 16.
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of study include Levitt*® and Evans and Owens.”” The second form of study
is more targeted and analyzes the impact on crime that results from abrupt
changes in the level of policing due, for example, to terror alerts. Both types of
studies consistently find that greater police resources reduce crime.

In my view, the most convincing evidence comes from the abrupt-change
type of study in circumstances where the regime change is clearly attributable
to an event unrelated to the crime rate. For example, in September 1944,
German soldiers occupying Denmark arrested the entire Danish police force.
According to an account by Andenaes,” crime rates rose immediately but not
uniformly. The frequency of street crimes like robbery, whose control depends
heavily upon visible police presence, rose sharply. By contrast, crimes like fraud
were less affected.’

Contemporary tests of the police-crime relationship based on abrupt
decreases in police presence investigate the impact on crime of reductions in
police presence and productivity as a result of large budget cuts or lawsuits
following racial-profiling scandals.”> Such studies have examined the
Cincinnati Police Department,* the New Jersey State Police,* and the Oregon
State Police.” Each of these studies concludes that decreases in police presence
and activity substantially increase crime. For example, Shi studied the fallout
from an incident in Cincinnati in which a white police officer shot and killed
an unarmed African-American suspect.’® The incident was followed by rioting,
heavy media attention, a federal civil-rights investigation, and the indictment
of the officer in question. These events created an unofficial incentive for
officers from the Cincinnati Police Department to curtail their use of arrest
for misdemeanor crimes. Shi demonstrated measurable declines in police
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productivity in the aftermath of the riot and also documented a substantial
increase in criminal activity.

The ongoing threat of terrorism has also provided a number of unique
opportunities to study the impact of police resource allocation in cities around
the world, including the District of Columbia,” Buenos Aires,*® Stockholm,*
and London.*” The Klick and Tabarrok study*' examined the effect on crime in
the Mall area of Washington, D.C., of the color-coded alert system implemented
in the aftermath of the September 11, 2001, terrorist attacks. The purpose of
the alerts was to signal federal, state, and local law enforcement agencies to
occasions when it might be prudent to divert resources to sensitive locations,
such as the Mall. Klick and Tabarrok used daily police reports of crime for the
period starting in March 2002 to July 2003, during which time the terrorism
alert level rose from “elevated” (yellow) to “high” (orange) and back down to
“elevated” on four occasions.*” During high alerts, anecdotal evidence suggested
that police presence increased by 50 percent. Such increases were associated
with statistically significant crime reductions

To summarize, studies of police presence consistently find that putting more
police officers on the street has a substantial deterrent effect on serious crime.
Yet these police manpower studies speak only to the number and allocation of
police officers and not to what police officers actually do on the street beyond
making arrests.

2. Police deployment and crime

Much research has examined the crime-prevention effectiveness of
alternative strategies for deploying police resources. This research has largely
been conducted by criminologists. Among this group of researchers, the
preferred research designs are interrupted time series studies of the effect of
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targeted interventions and true randomized experiments. The discussion that
follows draws heavily upon two excellent reviews of this research by Weisburd
and Eck* and Braga.*

For the most part, deployment strategies affect the certainty of punishment
through their impact on the probability of apprehension. One way to increase
apprehension risk is to mobilize police in a fashion that increases the probability
thatan offender is arrested after committing a crime. I have described police acting
in this role as apprehension agents.* Strong evidence of a deterrent as opposed to
an incapacitation effect resulting from the apprehension of criminals is limited.
Studies of the effect of rapid response to calls for service*® did not directly test for
deterrence but found no evidence of improved apprehension effectiveness. This
may be because most calls for service occur well after the crime, with the result
that the perpetrator has fled the scene. Similarly, apprehension risk is probably
not materially increased by improved investigations.*

The second source of deterrence from police activities involves averting
crime in the first place. In this circumstance, there is no apprehension because
there is no offense. I have described police acting in this role as sentinels.*® In my
view, the sentinel role is the primary source of deterrence from policing. Thus,
measures of apprehension risk based only on enforcement actions in response
to crimes that actually occur, such as arrests per reported crime, are not valid
measures of the apprehension risk represented by criminal opportunities not
acted upon because the risk was deemed too high.*

43.  David Weisburd & John E. Eck, What Can Police Do to Reduce Crime, Disorder, and Fear?,
593 ANNALS AM. AcaD. PoL. & Soc. Sci. 42 (2004).

44, ANTHONY ALAN BRAGA, POLICE ENFORCEMENT STRATEGIES TO PREVENT CRIME IN HOT SPOT AREAS
(2008).

45.  Daniel S. Nagin, Deterrence in the 21st Century: A Review of the Evidence, 42 CRIME & JUST.
199 (2013).

46. WiLLiam SpELMAN & D. K. BrRowN, CALLING THE PoLICE: A REPLICATION OF THE CITIZEN
REPORTING COMPONENT OF THE KaNsas City Response TiME Anarysis (Police Executive Research
Forum, 1981).

47. ANTHONY A. BRAGA ET AL., MOVING THE WORK OF CRIMINAL INVESTIGATORS TOWARDS CRIME CONTROL
(2011),  http://www.hks.harvard.edu/content/download/67524/1242906/version/1/file/NPIP-Mov
ingtheWorkofCriminalInvestigatorsTowa-03-11.pdf [http://perma.cc/RBIB-NUJC]; Joun E. Eck,
Herprur HINTS FOR THE TRADITION-BOUND CHIEF (FRESH PERSPECTIVES) (1992); Jan M. Chaiken et al., The
Criminal Investigation Process: A Summary Report, 3 POL'Y ANALysis 187 (1977).

48.  Nagin, supra note 45.

49.  Philip J. Cook, The Clearance Rate as a Measure of Criminal Justice System Effectiveness, 11
J. Pus. Econ. 135 (1979).



Deterrence 31

One example of sentinel-like police deployment strategies that have been
shown to be effective in averting crime in the first place is “hot spots” policing.
The idea of hot-spots policing stems from a striking empirical regularity
uncovered by Sherman and colleagues,” who found that only 3% of addresses
and intersections (“places,” as they were called) in Minneapolis produced
50% of all calls to the police. Twenty-five years later in a study in Seattle,
Washington, Weisburd and colleagues®' reported that between 4% and 5% of
street segments in the city accounted for 50% of crime incidents for each year
over a 14-year period.

The first test of the effectiveness of concentrating police resources on crime
hot spots was conducted by Sherman and Weisburd.” In this randomized
experiment, hot spots in the experimental group were subjected to, on average,
a doubling of police patrol intensity compared to hot spots in the control group.
Declines in total crime calls ranged from 6% to 13%. In another randomized
experiment, Weisburd and Green™ found that hot-spots policing was similarly
effective in suppressing drug markets.

Braga’s informative review of hot-spots policing summarizes the findings from
nine experimental or quasi-experimental evaluations.” The targets of the police
actions varied. Some hot spots were generally high-crime locations, whereas
others were characterized by specific crime problems like drug trafficking. All but
two of the studies found evidence of significant reductions in crime. Further, no
evidence was found of material crime displacement to immediately surrounding
locations. On the contrary, some studies found evidence of crime reductions, not
increases, in the surrounding locations—a “diffusion of crime-control benefits”
to non-targeted locales. Note also that the findings from the previously described
econometric studies of focused police actions—for example, in response to
terror alert level—buttress the conclusion that the strategic targeting of police
resources can be very effective in reducing crime.

A second example of a sentinel-like policing strategy is problem-oriented
policing. Problem-oriented policing involves organizing residents and property
owners to help police identify the sources of violent and property crime, and
then targeting these problems with focused deterrence-based warnings to
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repeat offenders, increased police, citizen and technological monitoring, and
better control of physical and social disorders. It also involves orchestrated
efforts between police and prosecutors to increase sanction costs.

One of the most highly publicized instances of problem-oriented policing
is Boston’s Operation Ceasefire.® The objective of the operation was to prevent
inter-gang gun violence using two deterrence-based strategies. The first
strategy was to target enforcement against suppliers of weapons to Boston’s
violent youth gangs. The second involved a more novel approach. The youth
gangs themselves were assembled by the police on multiple occasions, in order
to send the message that the response to any instance of serious violence would
be “pulling every lever” legally available to punish gang members collectively.
This included a salient severity-related dimension—vigorous prosecution for
unrelated, nonviolent crimes such as drug dealing. Thus, the aim of Operation
Ceasefire was to deter violent crime by increasing the certainty and severity
of punishment, but only in targeted circumstances—specifically, if the gang
members commit a violent crime.

Since Operation Ceasefire, the strategy of “pulling every lever” has been the
centerpiece of field interventions in many large and small U.S. cities, including:
Richmond, Virginia; Chicago, Illinois; Stockton, California; High Point, North
Carolina; and Pittsburgh, Pennsylvania.® Independent evaluations have also
been conducted of some of these interventions.” The conclusions of these
evaluations are varied, but Cook’s characterization of the much publicized
High Point drug-market intervention seems apt: initial conclusions of eye-
catchingly large effects have been replaced with far more modest assessments
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of effect sizes and cautions about the generalizability of the results.”® Reuter
and Pollack wondered whether a successful intervention in a small urban area
such as High Point can be replicated in a large city such as Chicago.” Ferrier
and Ludwig pointed out the difficulty understanding the mechanism that
underlies a seemingly successful intervention that pulls many levers.® Despite
concerns, these interventions illustrate the potential for combining elements of
both certainty and severity enhancement to generate a targeted deterrent effect.

III. POLICY IMPLICATIONS

As noted in the introduction, an incarceration-based sanction policy that
is designed to reduce crime by incapacitation will necessarily increase the rate
of imprisonment. In contrast, if the crime-control policy also prevents crime
by deterrence, it may be possible to reduce both imprisonment and crime—
successful prevention by any mechanism, whether by deterrence or otherwise,
has the virtue of averting not only crime but also the punishment of perpetrators.
Hence, it is important to identify policies that decrease crime without having
material impacts on imprisonment or, better yet, reduces it. Identification of
such policies requires recognition of three important conclusions that have
emerged from my recent reviews of the research evidence on general and
specific deterrence.

First, there is little evidence that increases in the length of already long
prison sentences yield general deterrent effects that are sufficient to justify their
social and economic costs. Such severity-based deterrence measures include
“three strikes and you're out,” life without the possibility of parole, and other
laws that mandate lengthy prison sentences.®' Further, while incapacitation is
not the focus of this chapter,* it is difficult to justify lengthy prison sentences
on the basis of crime prevented by incapacitation. Aging is nature’s best
cure for crime. A U.S. Bureau of Justice Statistics study found that released
prisoners who were 40 years old or older had a three-year rearrest rate for
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violent crimes 56% lower than their 24-year-old or younger counterparts.®’
Aging is a necessary accompaniment to serving a lengthy sentence and the age-
crime linkage implies that recidivism risk declines with age.* The broad-based
application of lengthy sentences in the United States is turning the nation’s
prisons into old-age homes.

Second, based on the earlier noted review of the experience of imprisonment
on recidivism,® I have concluded that there is little evidence of a specific
deterrent effect arising from the experience of imprisonment compared with
the experience of noncustodial sanctions such as probation.® Instead, the
evidence suggests that reoffending is either unaffected or increased.

Third, there is substantial evidence that increasing the visibility of the police
by hiring more officers and allocating existing officers in ways that materially
heighten the perceived risk of apprehension can deter crime. This evidence is
consistent with the perceptual deterrence literature that surveys individuals on
their sanction-risk perceptions and relates these perceptions to their actual or
intended offending behavior.*” This literature found that perceived certainty of
punishment is associated with reduced self-reported or intended offending.®®

Thus, I conclude, as have many prior reviews of deterrence research,
that evidence in support of the deterrent effect of various measures of the
certainty of punishment is far more convincing and consistent than for the
severity of punishment. However, as noted in the introduction, the certainty
of punishment is conceptually and mathematically the product of a series of
conditional probabilities—the probability of apprehension given commission
of a crime, the probability of prosecution given apprehension, the probability
of conviction given prosecution, and the probability of sanction given
conviction. The evidence in support of certainty’s deterrent effect pertains

63. MATTHEW R. DUROSE ET AL., BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, RECIDIVISM OF
PRISONERS RELEASED IN 30 STATES IN 2005: PATTERNS FROM 2005 TO 2010 (2014), http://www.bjs.gov/
content/pub/pdf/rprts05p0510.pdf [http://perma.cc/ESQ5-8RAV].

64.  For a case study on this topic, see Michael Millemann, Rebecca Bowman-Rivas &
Elizabeth Smith, “Releasing Older Prisoners,” in the present Volume.

65. Nagin, Cullen & Jonson, supra note 2.

66.  For a discussion of non-custodial sanctions, see Michael Tonry, “Community
Punishments,” in the present Volume.

67.  Daniel S. Nagin, Criminal Deterrence Research at the Outset of the Twenty-First Century, 23
CriME & JusT. 1 (1998).

68. Id.
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almost exclusively to apprehension probability. Consequently, the conclusion
that certainty, not severity, is the more effective deterrent is more precisely
stated this way: The certainty of apprehension, and not the severity of the
ensuing legal consequence, is the more effective deterrent.

RECOMMENDATIONS

This more precise statement has at least three important policy implications

for criminal justice reform efforts:

1.

Lengthy prison sentences cannot be justified on the basis of crimes
prevented by deterrence, and as noted above, they are difficult to justify
based on incapacitation benefits. Thus, the case for lengthy prison
sentences must rest on retributive considerations.”

The empirical evidence from the policing and perceptual deterrence
literature is silent on the deterrent effectiveness of policies that mandate
incarceration after apprehension. Such policies include mandatory
minimum sentencing laws or sentencing guidelines that mandate
incarceration. Thus, the revised certainty principle does not imply
that policies mandating severe legal consequences have demonstrated
deterrent effects.

Crime prevention would be enhanced by shifting resources from
imprisonment to policing or, in periods of declining criminal justice system
budgets, that policing should get a larger share of a smaller overall budget.

69.

For a discussion of such considerations, see Jeffrie G. Murphy, “Retribution,” in the

present Volume.






Incapacitation
Shawn D. Bushway

People who are incarcerated are incapacitated: they do not
commit as many crimes as they would have in the absence of
incarceration. The best modern estimates for the size of the effect
are modest, in the neighborhood of two to five serious crimes
per year of prison time. These effects are larger if incarceration
is used in a more targeted way for higher-rate offenders, but
will inevitably decline as incarceration is used more heavily.
This chapter reviews the research and presents the following
basic recommendations for policy: (1) incapacitation should
not be relied on as a primary motivation for a broad-based
incarceration regime; (2) incapacitation cannot be used to
justify the current levels of incarceration in the United States;
(3) “release valve” policies to reduce the prison population in
the short term should focus on releasing individuals who are
at lowest risk for offending; and (4) policymakers should be
aware of the relative incapacitative effects of different policies,
even if their main motives do not include incapacitation.

INTRODUCTION

There are many different purposes of sentencing in criminal law, including
the utilitarian goals of deterrence, rehabilitation and incapacitation, and
the retributive goal of just deserts.! Incapacitation reduces crime by literally
preventing someone from committing crime in society through direct control
during the incarceration experience—or, more bluntly, “[a] thug in prison
can’t mug your sister.”* This directness is the main attraction of incapacitation.

* Professor of Public Administration & Policy and Professor of Criminal Justice, University
at Albany, State University of New York. This chapter is based in large part on Shawn D. Bushway,
Incapacitation, in ENCYCLOPEDIA OF CRIMINOLOGY AND CRIMINAL JUSTICE 2443 (2014).

1. Michael Tonry, Purposes and Functions of Sentencing, 34 CRIME & JusT. 1 (2006). See Jeffrie
G. Murphy, “Retribution,” in the present Volume; Daniel S. Nagin, “Deterrence,” in the present
Volume; Francis T. Cullen, “Correctional Rehabilitation,” in the present Volume.

2. Ben Wattenberg, Circling Crime Hawk, WasH. TimEs (June 10, 1999).
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While it is not impossible to commit a crime in prison, the possibility is limited
by the direct control exerted by the correctional system.’

The size of these benefits depends directly on the offending behavior of
those individuals who are incarcerated. Incapacitation benefits will be larger for
policies that manage to incarcerate higher-rate criminals. Most criminologists
believe that criminal offending is highly skewed among the offending
population, with a relatively small minority of all offenders responsible for
the majority of all crimes.* Selective incapacitation focuses on the idea that
policymakers can prospectively identify the most active offenders prior to their
period of peak activity, and prevent a great deal of crime through “selectively”
incapacitating these high-risk individuals.” Legal scholars sometimes object
to the idea of selective incapacitation on the legal or ethical grounds that the
policy is at least implicitly “punishing” the offender for future crimes not yet
committed, rather than the crime for which the person has been convicted.®

Whatever the ethics or legal support for this idea, selective incapacitation
also implies that there will be declining marginal returns for incarceration,
a least with respect to incapacitation. If society starts by incapacitating the
highest-rate and most frequent offenders, additional incarceration will generate
reduced benefits from incapacitation as society incarcerates lower-rate, less
frequent offenders.” A concise way of saying this is that there are inefficiencies
of scale—the impact gets smaller the more incarceration a society uses. The
incapacitative impact of incarceration is also inherently time-limited. A prison
cell can only incapacitate a criminal for the time that he is in prison.

This prison cell might be accomplishing other goals. There are existing
theories of sentencing that present unified goals of rehabilitation or
retribution.® However, most current sentencing regimes represent a relative

3. Serious crimes in prison are included in most measures of reported crime and therefore
most modern measures of incapacitation account for serious crimes in prison. However,
minor crimes in prison are often handled through administrative mechanisms, and maybe
undercounted in official measures of crime. Nevertheless, most researchers assume that the net
suppression is positive. For an alternative viewpoint, see Guyora Binder & Ben Notterman, Penal
Incapacitation: A Situationist Critique, 54 Am. L. Rev. 1 (2017).

4. Alex R. Piquero, David P. Farrington & Alfred Blumstein, The Criminal Career Paradigm,
30 CriME & JusT. 359 (2003).

5. PETER W. GREENWOOD & ALLAN ABRAHAMSE, SELECTIVE INCAPACITATION (1982).

6. Kathleen Auerhahn, Selective Incapacitation and the Problem of Prediction, 37 CRIMINOLOGY
703 (1999); Binder & Notterman, supra note 3.

7. Anne Morrison Piehl et al., The Crime-Control Effect of Incarceration: Does Scale Matter?,

5 CRIMINOLOGY & Pus. PoL’y 245 (2006).
8. See, e.g., Paul H. Robinson & John M. Darley, The Utility of Desert, 91 Nw. U. L. Rev. 453
(1997); NorvaL MORRIS, THE FUTURE OF IMPRISONMENT (1974); see also Cullen, supra note 1.
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hodgepodge or muddle of goals, some of which may conflict with one another.’
This muddle may not be wholly destructive. For example, holistic theories of
sentencing which are non-utilitarian, like retribution, routinely acknowledge
that these retributive sentences can incidentally (and productively) accomplish
utilitarian goals, like incapacitation.”” From this viewpoint, incapacitation is
only problematic if it becomes the central driving force for a sentencing regime.

Although common in the 1980s," it is no longer common to see arguments
for incapacitation as the guiding force for a sentencing regime. It is much
more common to see arguments for specific non-systemic reforms or policies
on the basis of the incapacitation. As a result, this chapter will not discuss
incapacitation as a driving force for an entire sentencing regime. This chapter
simply asks whether, and to what extent, social science supports the idea
that incarceration as a sentence might prevent crime in society. A realistic
assessment of the potential incapacitative benefit of incarceration at the margin
should help policymakers assess any potential reforms or policy changes that
would cause changes in incarceration. The chapter proceeds with a discussion
of the existing empirical research that seeks to estimate the magnitude of the
incapacitative benefit of incarceration, followed by a discussion about future
directions for research and recommendations for policymakers.

I. ESTIMATING THE MAGNITUDE OF INCAPACITATION

There are two basic approaches to the study of incapacitation. The first
approach, which Spelman refers to as “bottom up,” is derived from criminal-
career literature.'” The criminal-career approach comes from operations
research, and involves the use of detailed equations that identify the specific
parameters that contribute to an observed offending rate.” Factors such
as the rate of onset and desistance, along with parameters that capture the
intermittency of offending, are also estimated by criminal-career scholars. The
second approach, which Spelman refers to as “top down,” relies on aggregate
data from places to estimate the impact of prison on crime rates.'*

The bottom-up approach uses estimates of an individual’s offending rate
to generate simulated estimates of the amount of crime averted by specific
imprisonment policies. For example, inmates have been asked while incarcerated

9. Tonry, supra note 1.
10.  Robinson & Darley, supra note 8.
11. Epwin W. ZEDLEWSKI, MAKING CONFINEMENT DECISIONS (1987).

12.  William Spelman, What Recent Studies Do (and Don’t) Tell Us about Imprisonment and
Crime, 27 CRIME & JusT. 419 (2000).

13.  Piquero, Farrington & Blumstein, supra note 4.

14.  Spelman, supra note 12.
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to describe their offending prior to the current term of incarceration.”” These
responses are then used to generate estimates of the annual amount of crime
committed while the person is free, which is then used to generate an estimate of
the benefits of a year of incarceration in terms of the number of crimes prevented.

Initially, research using this approach reported extremely high benefits
from incapacitation, on the order of almost 200 felony crimes per prisoner
year.'® Almost immediately, scholars identified some serious flaws with this
approach.'” Data on self-reported crimes is highly skewed, with a few offenders
reporting a great many crimes. As a result, the average number will grossly
overstate the marginal benefit from incarcerating the next person. In addition,
these self-reported crimes were occurring right before the person went to
prison, arguably the peak (and inflated) period of activity during a person’s
“criminal career.” More recent research has reached a consensus around 15 to
20 felony or Uniform Crime Report Part I crimes (murder and non-negligent
homicide, rape, robbery, aggravated assault, burglary, motor vehicle theft,
larceny-theft, and arson) per year in prison, on average.'®* However, there is no
way of knowing whether a given policy change will incapacitate the average
offender, or someone who commits less crime on average.

There is also no way of knowing whether the person placed into prison was
simply replaced by someone else who would have otherwise not committed
crime. The possibility of replacement is most plausible in the case of drug
crimes, where dealers could be replaced by others. The problem of replacement
is similar to the problem of displacement in the case of place-based crime
prevention. Crime might be reduced in a particular area by increasing police
presence, for example, thus making a “crime generating” place less capable of
generating crime.” But if criminals simply go to another place, their crimes
may be displaced to the new area and overall crime rates may not be reduced
by this policy. By the same token, crime is not reduced by incapacitation if
a person is incarcerated and is promptly replaced by another individual who
now commits the same crimes the other person would have committed absent
incarceration. It is difficult to identify the extent of replacement empirically.’

15.  ZEDLEWSKI, supranote 11.

16. Id.

17.  Franklin E. Zimring & Gordon Hawkins, The New Mathematics of Imprisonment, 35
CriME & DELINQ. 169 (1988).

18.  Alex R.Piquero & Alfred Blumstein, Does Incapacitation Reduce Crime?, 23 J. QUANTITATIVE
CRIMINOLOGY 267 (2007).

19.  David Weisburd et al., Does Crime Just Move Around the Corner? A Controlled Study of
Spatial Displacement and Diffusion of Crime Control Benefits, 44 CRIMINOLOGY 549 (2006).

20.  Binder & Notterman, supra note 3.
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The “top down” approach gets around the problem of replacement by
focusing on the total amount of crime committed in a place rather than on
the crime committed (or not committed) by a particular person. A change in
the number of crimes committed in a certain place that can be directly tied
to changes in the number of people in prison will generate an estimate of the
incapacitation effect that is net of replacement. While this approach has the
twin advantages of controlling for replacement while linking policy directly
to the outcome of interest, it also faces numerous empirical challenges. Places
with higher crime rates also tend to put more people in prison. Failure to
account for this problem will lead to estimates of the incapacitation effect that
are too low. Attempts to causally identify the impact of prison on crime must
therefore break this link by identifying variation in the incarceration rate that is
independent of the crime rate. This independent variation is called exogenous
variation by social scientists. Experiments can cause this exogenous variation,
although it is hard to create experimental variation in incarceration.

“Natural” experiments can also create exogenous variation. For example,
Steve Levitt observed that some states in the U.S. were forced by the courts to
reduce their incarceration levels due to charges of overcrowding.? Initially, at
least, states under court sanction could meet this mandate only by releasing
prisoners. Likewise, the Italian government routinely releases up to 35% of its
prison population through periodic “collective pardons.”* This pardon process
creates variation in the incarceration rate over time and in different places,
because the pardons release varying amounts of prisoners to each Italian
region. These two studies generated similar estimates of 15 to 20 felony crimes
prevented per year in prison. It is interesting that this number aligns well with
the individual estimates from the “bottom up” approach.

In a similar way, Lofstrom and Raphael used county-level variation caused by
California’s Public Safety Realignment Act (Realignment), a 2011 law designed
to reduce prison overcrowding in response to a court order.” I have argued that
Realignment is roughly comparable to the policy change observed by Levitt.**

21.  Steven D. Levitt, The Effect of Prison Population Size on Crime Rates: Evidence from Prison
Overcrowding Litigation, 111 Q.J. Econ. 319 (1996).

22.  Alessandro Barbarino & Giovanni Mastrobuonie, The Incapacitation Effect of Incarceration:
Evidence from Several Italian Collective Pardons, 6 Am. ECON. J. 1 (2014).

23.  Magnus Lofstrom & Steven Raphael, Incarceration and Crime: Evidence from California’s
Public Safety Realignment Reform, 664 ANNALs AM. Acap. PoL. & Soc. ScL. 196 (2016).

24.  Shawn D. Bushway, Evaluating Realignment: What Do We Learn About the Impact of
Incarceration on Crime?, 15 CRIMINOLOGY & PUB. PoL’Y 309 (2016); see also Levitt, supra note 21.
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Lofstrom and Raphael found point estimates that are roughly one-tenth the
magnitude of the earlier estimates (half the size in elasticity terms), although a
lack of precision cannot completely rule out much larger estimates.”

Johnson and Raphael provided some insight into the disparity between these
estimates with a panel analysis of 50 states and the District of Columbia from
1978 to 2004, a period of increasing incarceration.” Their instrument relied
on their estimate for the permanent (as opposed to the transitory) change in
incarceration. Johnson and Rucker provided estimates from 1978 to 1990
that were very consistent with the Levitt results. However, they found smaller
numbers (about two crimes a year) for the most recent period (1992-2004),
which is consistent with the fact that not all potential incarcerants offend at the
same rate. As incarceration rates increased in the United States, it is reasonable
that the offending rate of the marginal incarcerants decreases.”’ Raphael and Stoll
replicated this analysis for U.S. states from 2000 to 2010, and again reported lower
estimates during this period of higher incarceration, estimates that are similar to
the results from the Loftstrom and Raphael realignment study.”®

Of course, we need not focus solely on the overall rates of incarceration,
given that the policies can focus on specific types of offenders. Ben Vollaard
studied the “habitual offender” policy in the Netherlands, which incarcerated
very high-rate property offenders for one to two years.”” Vollaard’s estimates
are huge, suggesting that the policy prevents over 50 reported crimes per year
of prison for one person. This very large effect size is plausible because of the
policy’s laser focus on very high-rate habitual offenders in a country with a
very low incarceration rate. The average offender sentenced under the law
had 31 prior convictions, almost all for minor property offenses. The policy
is implemented only as a last resort, after the person has shown no response
to treatment. Vollaard also showed that the size of the incapacitation effect
declines with increased use—a result that is consistent with the idea of declining
marginal returns from incapacitation.

Because the “top down” approach is at the aggregate level, not the individual
level, the actual characteristics of those for whom the effect is largest is hard to
estimate. Indeed, the main advantage of the first, “bottom up” approach is that

25.  See Bushway, Evaluating Realignment, supra note 24.

26.  Rucker Johnson & Steven Raphael, How Much Crime Reduction Does the Marginal
Prisoner Buy?, 55 J.L. & Econ. 275 (2012).

27.  Piehletal., supra note 7.

28. STEVEN RaPHAEL & MICHAEL A. StoLL, THE HaMILTON PROJECT: BROOKINGS INST., A NEW
APPROACH TO REDUCING INCARCERATION WHILE MAINTAINING Low RATES oF CRIME (2014); see also
Lofstrom & Raphael, supra note 23.

29.  Ben Vollaard, Preventing Crime through Selective Incapacitation, 123 EcoN. J. 262 (2013).
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it uses data from individuals, and allows researchers to estimate a distribution
of benefits from incapacitation. The main advantage of the second, “top down”
approach is that it provides a useful counterfactual, comparing the crime-
control effects of two different policies that can be described substantively.
However, it can only hint at variation in incapacitation effects because the
estimates are for places, not people. More broadly, but for the same reasons,
this approach cannot prove that the effects estimated from this approach are
due only to incapacitation.

In each of the aggregate papers, the deterrent threat of incarceration has
also changed as has the potential for specific deterrence and rehabilitation. For
example, an individual contemplating crime in a state with a court-imposed
cap on incarceration might plausibly assume that his chance of incarceration is
less if he was to commit a crime. Individuals who are part of collective pardons
might not be able to complete rehabilitation programs, or might decide that
incarceration is not as bad as they had previously thought, and therefore
commit more crimes than they would have without the collective pardon.
While Vollaard argued that the observed impact in the Netherlands was due
to the incapacitation of chronic drug-addicted offenders who were no longer
“deterrable” or amenable to treatment, he also acknowledged that it is still at
least possible that there was also deterrent value to the statute. Evaluations of
three-strike laws in the U.S. using individual-level data have plausibly identified
deterrence for individuals exposed to the risk of the third strike.*

Kessler and Levitt attempted to differentiate between incapacitative
effects and deterrent effects by looking at the timing of effects on crime.*
For example, three-strikes laws impose long prison sentences for multiple or
repeat offenders. These individuals would have been incarcerated even without
the three-strike provisions: the difference is that they may now have a 10- or
15-year sentence instead of a 5-year sentence. As a result, there will be no
additional incapacitative benefit to these particular laws in the short run. An
immediate change in the crime rates after the implementation of the law can
then be plausibly considered to be a deterrent rather than an incapacitative
effect. Long-term effects can be plausibly attributed to both deterrence and
incapacitation. They find both short-term and long-term effects, suggesting
evidence for both incapacitation and deterrence.

30.  Eric Helland & Alexander Tabarrok, Does Three Strikes Deter? A Nonparametric Estimation,
42 J. Hum. REsources 309 (2007).

31.  Daniel Kessler & Steven D. Levitt, Using Sentence Enhancements to Distinguish between
Deterrence and Incapacitation, 42 J.L. & Econ. 343 (1999).
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Miles and Ludwig argued that reliable and valid estimates of incapacitation
are too difficult to obtain, and that time would be better spent generating
estimates of the aggregate effects of prison using natural experiments.”
Although these aggregate measures would not enable the researcher to isolate
the mechanism by which crime declined, it would give policymakers clear
guidance with which to conduct cost-benefit analyses of prison. In a cost-
benefit analyses, the costs of incarceration are compared with the monetized
benefits of preventing a certain numbers of crimes. The monetary costs of
crime are generated using direct accounting methods, compensatory damages
from civil lawsuits, and methods that attempt to put an estimate on individuals’
willingness to pay to avoid victimization. From the perspective of Miles and
Ludwig, generating a clean estimate of the crime-reducing benefits of a policy
would then provide room to concentrate on generating good estimates of the
costs and benefits of such a policy. Whether the effect of incarceration was due
to incapacitation or deterrence or some other process would be both unknown
and irrelevant.

The logic of this argument is compelling—ultimately, what policymakers
need to know is the treatment effect of incarceration. The fact that incarceration
can reduce crime through multiple mechanisms is interesting, but not
particularly important if the policy choice involves more or less incarceration.
However, once policymakers start thinking about the nature of the incarceration
experience, the mechanisms become important. Mueller-Smith has found
compelling evidence that the spell of incarceration increases the offending
rate of an individual after he is released from jail in Harris County, Texas.”
Bhuller et al. found evidence of exactly the opposite effect for individuals who
have served time in Norway.** It almost goes without saying that Norway has
radically different incarceration practices than the jail system in Harris County,
Texas. Both studies found evidence of incapacitation. Without breaking down
the treatment impact of incarceration into its component parts, policymakers
will have little insight into how they can improve upon standard practice.

Fortunately, researchers have begun to develop a new, third approach
to estimate the separate incapacitative benefit of incarceration. This new
approach relies on individual-level data, like the bottom-up approach, but, as

32.  Thomas J. Miles & Jens Ludwig, The Silence of the Lambdas: Deterring Incapacitation
Research, 23 J. QUANTITATIVE REs. 287 (2007).

33.  Michael Mueller-Smith, The Criminal and Labor Market Impacts of Incarceration (Aug.
18,2015) (unpublished manuscript).

34. MANUDEEP BHULLER ET AL., INCARCERATION, RECIDIVISM, AND EmpLOYMENT (Nat’l Bureau of
Econ. Research Working Paper No. 22648, 2016).
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in the top-down approach, the researcher creates a useful counterfactual using
other observations in the data. The rate of offending generated by the non-
incarceration counterfactual becomes the best estimate of the amount of crime
prevented through the incarceration of the first individual. The main drawback
to this approach is that the focus on individuals means that the approach
cannot account for replacement crimes committed by other people. The main
attraction of this latter approach is that it does not force the researchers to
assume that individuals who are not incarcerated will necessarily look like
those who are. Rather, individuals are explicitly identified as comparable on
the basis of their observed offending behavior and other characteristics.

In the first example of this approach, Sweeten and Apel studied the self-
reported offending of a group of individuals in a contemporary U.S. sample.”
In contrast to most prior research, they did not generate estimates by relying
on the reports of offending before incarceration by the same respondents.
Rather, they relied on self-reported data from a matched control group
(using propensity scoring) of other people who are otherwise similar but
not incarcerated. The matching approach controls for observable differences
between those who are incarcerated and those who are not. Their approach
has the merit of being tied to a specific change in imprisonment policy, namely
increasing the numbers who are given prison as a punishment as opposed to
extending the lengths of those currently incarcerated. They find estimates of
around 10 crimes a year, slightly lower than the estimates from Levitt.*

Their approach has been replicated at least twice, both in the Netherlands.
Wermink et al. studied a group of first-time incarcerants using the matching
approach of Sweeten and Apel.”” They found a year of prison prevents about
two crimes, a number that is very similar to the estimates from the most recent
panel studies in the U.S. Although Dutch incarceration rates are much lower
than U.S. rates, the focus on first-time prisoners might account for this lower
rate of crimes for the control group.

The second Dutch study, by Tollenaar et al., addressed this issue by focusing
on the high frequency offenders incarcerated under the program studied by

35.  Gary Sweeten & Robert Apel, Incapacitation: Revisiting an Old Question with a New
Method and New Data, 23 J. QUANTITATIVE CRIMINOLOGY 303 (2007).

36.  One possible shortcoming of this approach is that it does not consider the possibility
of replacement. This idea is particularly salient for market-driven crimes such as drug dealing.
The aggregate analyses should generate estimates net of replacement—the individual estimates
will not. The fact that the individual estimates are almost universally lower than the aggregate
estimates suggests that the replacement effects are not a major problem.
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Vollaard.”® They found estimates of around four crimes a year, which is double
that of Wermink et al., but much lower than the estimates from Vollaard. One
possible explanation is that Vollaard studied an earlier, more restrictive version
of the program that was particularly targeted. Another possibility, supported
by additional analysis by Tollenaar et al., is that the programs under study also
affected behavior after release—so, as suggested earlier, Vollaard’s estimates
might have included more than just incapacitation effects.

One problem with this matching approach is that it controls only for observable
differences. Emily Owens fashioned an identification strategy that should control
for both unobserved and observed differences between those who are incarcerated
and those who are not.* It also fits nicely between the two approaches, because
she uses individual-level data and a natural experiment to estimate the causal
effect of incapacitation for a subsample of people affected by the policy. She takes
advantage of a technical change in Maryland sentencing guidelines that had a
substantial effect on the sentence for a subset of sentenced offenders.

The change involved the use of juvenile records in sentencing decisions.
Until 2001, these records were included in the criminal history of all individuals
up to the age of 25; after 2001, the age for which juvenile histories counted was
lowered to 22. Thus some of those aged 23-25 received shorter sentences than
they would have received in the earlier years. Owens estimates that this reduced
the average sentence under the Maryland guidelines system by about 25%
(about 9 to 18 months). She also found that, during this time period when they
were at liberty because of the change in rules, youths sentenced after 2001 were
arrested on average 2.5 times per year. Taking account of the specific offenses for
which they were arrested, and the ratio of recorded arrests to recorded offenses
of the same type, she estimates that they were responsible for 1.5 index crimes
per year. This provides a relatively precise estimate of their recorded criminal
activity during a period when they would have been incarcerated under the
previous rules. Like the Dutch estimates, the estimate that Owens develops of
crimes averted is smaller by an order of magnitude than the Levitt estimate of
15 to 20 crimes previously cited in the literature.

Two other recent studies have followed Owens in using exogenous variation
to compare those in prison to otherwise similar people on probation or parole.
Mueller-Smith and Bhuller et al. use random assignment to judges to identify

38.  N.Tollenaar et al., Effectiveness of a Prolonged Incarceration and Rehabilitation Measure for
High-Frequency Offenders, 10 J. EXPERIMENTAL CRIMINOLOGY 29 (2014).

39.  Emily G. Owens, More Time, Less Crime? Estimating the Incapacitative Effect of Sentence
Enhancements, 52 J.L. & Econ. 551 (2009).
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the impact of prison vs. probation.* Some judges sentence offenders more
harshly than others, so random assignment to judges creates a situation where
some offenders get exogenously determined prison rather than probation. As
in the Owens study, the offending of the individuals with probation can be
used to estimate the incapacitative benefit from prison during the time that the
individual would have otherwise been in prison.

The incapacitative impacts of incarceration have at times been ignored
by criminologists who focus solely on the differences in recidivism for those
assigned to prison versus those who are assigned probation, essentially starting
the clock at release rather than from sentencing. Clearly, this ignores one of
the potential benefits from incarceration. Mueller-Smith, who studied Harris
County Texas, and Bhuller et al., who studied Norway, find modest benefits
from incapacitation that are more similar to Owens than Levitt.*!

Of course, incapacitation is not the only consequence of incarceration.
Mueller-Smith found that incarceration actually increases offending after
release,*” while Bhuller et al. found that incarceration decreases offending after
release relative to probation.* Obviously, Harris County and Norway are very
different places with very different correctional philosophies. But, the difference
in estimates after incarceration point to the importance of remembering that
incapacitation is only one of the potential consequences of incarceration.

The possibility exists that these effects could be much bigger for targeted
policies focusing on high-rate offenders. Of course, the reality is that only a
few people commit crime at a high rate. In the Netherlands, a country of 16
million, only 4,000 people are even eligible for the habitual-offender label in a
given year, and even fewer actually receive the penalty. Nevertheless, Vollaard
showed that Dutch cities that used the habitual-offender law more liberally
also had smaller crime reduction per prison year,* and Tollenaar et al. found
much smaller estimates for the Dutch law that widened the scope of the original
habitual-offender law.* The reality of a strong positive skew is impossible to
avoid—the only way to incarcerate more people is to incarcerate offenders who
commit fewer crimes. This leads inevitably to diminishing marginal returns
from increased incarceration. In the U.S., which has seen a four-fold increase
in the incarceration rate over the last 40 years, researcher after researcher has

40.  Mueller-Smith, supra note 34; Bhuller et al., supra note 35.
41.  Mueller-Smith, supra note 34; Bhuller et al., supra note 35.
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43.  Bhuller et al., supra note 35.
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45.  Tollenaar et al., supra note 39.



48 Reforming Criminal Justice

shown that the impact of incarceration on crime has declined during this
period.* Incarceration incapacitates, but large effect sizes are not scalable.

II. SELECTIVE INCAPACITATION

In the Netherlands, the habitual-offender statute was used as an option of
last resort for an offender with at least 10 felony offenses. As a result, individuals
are incapacitated only after they have revealed through their own behavior
that they are indeed prolific. However, it is tempting to avoid waiting until
someone has committed so many offenses before identifying them as a high-
rate offender. Imagine how many crimes could have been prevented in the
Netherlands if these individuals could have been identified and incapacitated
before they were convicted more than 31 times.

Prospectively identifying high-rate offenders, selective incapacitation, holds
out this tantalizing prospect of dramatic reductions in crime. It also carries with
it some ethical ambiguity, since individuals are essentially being incarcerated
for crimes they have not yet committed.”” In addition, since the prediction is
probabilistic, there will be prediction errors, most notably false positives. False
positives are people identified as high-rate offenders who would have stopped
without any additional intervention. Because of this concern about false
positives, the debate about selective incapacitation can become quite heated.*

A reasonable read of the now large literature on identifying chronic offending
and recidivism might conclude that criminologists can prospectively identify
high-rate offenders with fewer errors than if they were guessing.”’ It is also
true that the accuracy is far from perfect.” The open question is not whether
criminologists can predict risk—they can’—but whether the accuracy is good
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enough to create benefits that outweigh not only the costs of incarcerating
the accurately identified high-risk offenders, but also the costs generated by
incarcerating the false positives.”

There may also be structural or institutional limits to the ability of researchers to
prospectively identify high-risk offenders in the current environment.” Empirical
models require data on individuals followed over many years to validate risk-
prediction models.” This is not a big problem in places like the Netherlands, since
even the prolific offenders in the Netherlands who were subject to the habitual-
offender law had spent very little time in prison prior to receiving the sentence
enhancement. However, in the U.S., these people would have been incarcerated
for substantial periods of time, drastically reducing the amount of time in which
their behavior could have been observed. As a result, it would have taken them
longer to accumulate the same number of offenses, and prolific offenders will be
less obvious in the U.S. than they will be in the Netherlands.

Analysis of selective incapacitation policies is also complicated by the
fact that incarceration and criminal justice actions may affect the offending
of the incarcerated individuals through specific deterrence, stigmatization,
or incapacitation. And these treatments are being assigned in a non-random
way to the convicted population. In this context, in which a regime is already
trying to implement a treatment, Jeffrey Smith and I have made it clear that
it is hard to evaluate the impact of any variable on subsequent offending
without an explicit model of what the criminal justice actors are already trying
to accomplish.”® Almost all risk-prediction models focus on recidivism after
release—but the person doing the sentencing presumably cares about the
behavior of the individual from the time of sentencing, which would include
incapacitation. But, if incapacitation is ignored or not modeled, we will not get
a true measure of risk.

To the extent we know what the actors are trying to do, we can more easily
interpret the causal impacts of the various actions. Such information is often
not available, and we need to make strong assumptions to make much progress
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on the question of risk assessment and selective incapacitation, particularly for
those offenders who are heavily involved in the criminal justice system—the
highest-risk offenders. While there is substantial literature on risk prediction,*
very little of this research takes this problem—that the decisions are endogenous
with respect to the risk—into account. In light of that fact, researchers and
policymakers should be aware that the endogeneity of treatments (with respect
to risk) understates the power of risk-prediction models by suppressing the true
unobserved risk of the person through treatment, including incapacitation.”’

Despite the presence of these challenges and ethical concerns,” the use of
risk prediction in the U.S. criminal justice system—for sentencing, correctional
placement, probation supervision and parole release—has exploded and
shows no sign of abating.” Although not all risk prediction is used for selective
incapacitation, many of the explicit goals of the Risk, Needs, and Responsivity
(RNR) model that now dominates the risk-prediction field are at least
consistent with selective incapacitation.®” For example, a central tenet of the
RNR approach is the identification of low-risk offenders who will not offend
even without treatment or supervision. This is selective incapacitation at the
other end of the distribution—why incarcerate or otherwise restrict people
who are at low risk for offending.®' The logic of selective incapacitation is the
same whether the focus is identifying high-rate or low-rate offenders. It is also
far more attractive, and potentially easier, to identify the larger group of low-
risk people than it is to identify the small group of high-risk people. In an
era when policymakers are seeking to reduce incarceration, using risk tools to
identify the lowest-risk individuals to release so as to minimize potential crime
increases makes good sense.”

III. INCAPACITATION OUTSIDE THE CONTEXT OF INCARCERATION

Thelogic of incapacitation need not be limited to the policy of incarceration.
For example, research in economics has considered the incapacitative impact
of school, which keeps youths out of the community and potentially reduces
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property crime,” and of bad weather, which keeps people off the streets.®*
It is also possible to talk about the incapacitation effect of police and even
probation officers, who can detain and otherwise obstruct individuals from
committing crime by their presence and actions. House arrest and electronic
monitoring, which has become increasingly common in the U.S., may serve
as a deterrent, but may also incapacitate people by making it more difficult to
engage in criminal behavior. New monitoring policies that require individuals
to check in daily for drug and alcohol tests may incapacitate offenders by
requiring certain behavior (showing up for Breathalyzer tests) when they
would otherwise be drinking.

These alternative forms of incapacitation might not be as complete as
imprisonment, but they may also not carry with them the costs associated with
concentrating large numbers of offenders in a prison. The costs of creating such
potentially violent environments are not typically considered in the average
incapacitation study, which focuses only on crimes in the community. In contrast,
evaluations of alternative forms of incapacitation do consider the crimes that
are committed while under supervision. For example, evaluations of electronic
monitoring compare the behavior of people with the monitors to the behavior of
people without monitors. No assumption is made that people with monitoring
do not commit crime. A realistic appraisal of these new forms of incapacitation
starts with a clear understanding of how an environment affects the behavior
of the person in the current moment, even if the primary goal of the new
environment (e.g., community supervision) is not necessarily incapacitation.

RECOMMENDATIONS

Incapacitation is one real consequence of incarceration. People who are
incarcerated do not commit as many crimes as they would have, absent
incarceration. This appears to result in a real decline in the number of crimes
experienced outside of prison. Although replacement is possible, there is no
convincing evidence that the crimes averted by incarceration are simply replaced
by the next available potential criminal. The best modern estimates for the size of
the effect are modest, in the neighborhood of two to five serious crimes per year.
These effects are larger if incarceration is used in a more targeted way for higher-
rate offenders, but will inevitably decline as incarceration is used more heavily.
The research in this area supports some basic recommendations for policy.
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1. Incapacitation should not be relied on as a primary motivation for a
broad-based incarceration regime. Although incapacitation is real,
and there will be some modest decrease in crime associated with most
incarceration, incapacitation as an idea is not sufficiently robust to
motivate and sustain a systematic sentencing regime. Serious legitimate
questions exist about the ethics of selective incapacitation as a primary
motive for sentencing.®

2. Incapacitation cannot be used to justify the current levels of
incarceration in the United States. The offender population has a distinct
distribution with respect to offending rates. This distribution is skewed,
with a few high-rate offenders accounting for the majority of the offenses.®
Most incarceration policies, even one that assigns every crime the same
probability of a prison sentence, will selectively incarcerate the higher-rate
offenders.”” However, the nature of the offender distribution means that
increased incarceration will have diminished returns to scale in terms of
incapacitative benefit. The evidence is clear-cut that current high levels
of incarceration have captured a wide swath of the offender population,
including those that offend at a low rate. In real terms, this means that the
average benefit to a prison cell in terms of crimes prevented has dropped
atleast in half since the 1970s, and probably more. Simply put, the benefits
from incapacitation cannot support the current levels of incarceration in
the U.S., even if a person was to believe that incapacitation was the proper
(and only) goal of sentencing.

3. “Release valve” policies to reduce the prison population in the short
term should focus on releasing individuals who are at lowest risk for
offending. Not all prison-reduction policies will have the same costs in
terms of increased crime due to reduced incapacitation. Higher-risk people
have some observable characteristics that can be used to reliably identify
higher rates of offending. Most notably, age and number of prior offenses
are good predictors of future crime.® Type of crime, despite heightened
concerns about violent offenders, is not a good predictor of future crime.*
Although incapacitation should not drive incarceration policy more
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broadly, evidence about the size of the incapacitative benefit should play
a role in one-time “release valve” decisions to release prisoners. Such
considerations would result in more releases of older offenders, even those
who are serving long sentences for serious crimes. More broadly, crime
control (or incapacitation) should not be used as an explanation or defense
for long, determinate prison sentences, such as life without parole.”

Policymakers should be aware of the relative incapacitative effects
of different policies, even if their main motives do not include
incapacitation. Retribution requires longer periods of incarceration
for violent offenses. This policy might have demonstrably lower crime-
reduction benefits than a policy that focuses shorter prison sentences
on young, high-rate property offenders. Retribution scholars might
legitimately not care about this potential differential impact. Nonetheless,
these effects are real, and should inform the policy decisions about the
use of incarceration in real-life situations. Risk-assessment tools can play
a role in helping identify the relative rates of offending for individuals
involved in the criminal justice system. Care should be taken to accurately
assess the relative costs of different kinds of errors” and the impact of
current practice on observed risk.”> Care should also be taken to make use
of tools that can mitigate the potential for these tools to have a racially
disparate impact.”

In certain specific cases, crime can be reduced in places through the use
of limited short-term spells of incarceration to incapacitate very high-
rate property offenders. The Dutch experience with the limited use of
short spells of incarceration aimed at very high-rate property offenders has
demonstrated that targeted incarceration policies can be used selectively
to reduce crime.” These policies almost inevitably rely on deterrence and
even rehabilitation of those same offenders to achieve the full benefit of
incarceration. Moreover, the Dutch experience has also highlighted the
very real (and costly) potential trap of these policies—initial success
almost inevitably leads to increased use—and rapidly declining benefit.
This kind of targeted use of relatively short periods of incarceration for
high-rate property offenders should not be confused with the types of
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“three strikes and you are out” policies popularized in the United States.
Although there is some evidence of deterrence from three-strikes policies,”
their incapacitative benefit has not been proven, especially since the added
incarceration of these policies is likely to occur many years after the
individuals have exited crime. Long terms of incarceration, particularly
life sentences without parole, cannot be justified through incapacitation.
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Mass Incarceration
Todd R. Clear” and James Austin'

This chapter addresses a fundamental challenge for criminal
justice reform in America: mass incarceration. Using the
framework of the “Iron Law of Prison Populations,” we show
that the most commonly proposed strategies have limited
capacity to make major reductions in the number of people in
prison. Diversion strategies are unlikely to target people who
would have served much prison time, anyway. Early release for
people convicted of less serious crimes likewise misses those who
use the greatest number of prison cells. Strategies designed to
reduce recidivism rates do not have the proven power to reduce
numbers on a large scale. In short, meaningful reductions
in prison populations cannot happen without substantial
reductions in prison time served for people convicted of violent
crimes. Evidence suggests that a prison-population reduction
program that includes shorter prison stays for people convicted
of violent crimes can be done without endangering public safety.

INTRODUCTION

Beginning in the 1970s, the United States embarked on a three-decade-long
shift in its penal policies. In these years, state and federal governments tripled
the percentage of convicted felons sentenced to confinement and doubled the
length of their sentences. From 1972 to 2009, the U.S. prison population grew
by 700%, reaching a peak of 1.6 million inmates.' Since 2009, due to reforms
enacted by state legislatures, the prison population has declined a few percentage
points. This is a welcome but modest trend, as Inimai Chettiar has noted: “At
this pace, it would take nearly 75 years to return to the 1985 incarceration rate
of 200 per 100,000.”
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Like other failed social experiments, mass incarceration was not a spasm
without a cause. The expansion was driven largely by overly punitive policies
enacted beginning in the 1970s and continuing through the 1990s, such as higher
new mandatory minimum sentencing laws, “truth in sentencing” laws, and
“three strike” laws that imposed automatic life terms on repeat offenders, and
an expansion of criminal codes.’ As a consequence of these policies, U.S. prison
populations have become exceptionally high, not only as a historical matter
but also by international standards—many times higher than comparable
democratic nations, thus placing us in the company of repressive autocracies.
Indeed, the United States has an incarceration rate nearly four times greater
than Poland, the developed democracy with the second-highest rate.*

In this chapter, we take as given that: (a) from a cost-benefit perspective,
whatever marginal gains there are in public safety are far outweighed by the
devastating impact on social, economic, and political justice; and (b) the
situation calls for rapid, meaningful reductions in the number of people in
prison. In particular, we use the framework of the Iron Law of Prison Populations
to think about what is required, in policy and practice, to achieve rapid,
meaningful reductions in the number of people incarcerated in U.S. prisons.
By “rapid,” we mean within a constricted political window—one or maybe two
electoral cycles. By “meaningful,” we mean reductions of a magnitude of 50%
or thereabouts—enough to make the U.S. rate of imprisoning its citizens no
longer shockingly abnormal, by world standards.

The Iron Law of Prison Populations is a straightforward way to say that the
size of a prison population is created by two factors. The number of prisoners
(usually measured as “average daily population” or ADP, but will be referred to
here as prison population) is fully determined by the number of people sent to
prison (admissions) and how long they stay in prison (length of stay). That is:

Prison Population = Admissions x Length of Stay

This simple idea conceals considerable complexity, as we show below. But
its simplicity has the advantage of making explicit what should be obvious.
Prison populations do not occur as a normal consequence of irresistible societal
forces. They are, instead, created by purposeful decisions. Those decisions
may themselves be wrapped up in complicated and sometimes confounding
dynamics, be they political, economic, or social in nature. But in the end, a

3. See generally Erik Luna, “Mandatory Minimums,” in the present Volume; Douglas Husak,
“Overcriminalization,” in Volume 1 of the present Report; Stephen F. Smith, “Overfederalization,”
in Volume 1 of the present Report.
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series of discrete allocation decisions create a given prison population; these
decisions, taken together, may be thought of as prison-space allocation
practices. Hence, if a different prison population is desired, a replacement
allocation practice is needed. These new allocation practices must be designed
intentionally, with the desired size and attributes (e.g., gender, race, etc.) of a
prison population in mind.

I. FOUR FEATURES OF THE U.S. SYSTEM OF PRISON USE

Four features of the U.S. system of allocating punishments provide the
crucial context for designing allocation strategies that can reduce prison
populations in the United States:

1. Approximately 90% of the U.S. prison population is housed in
state prison systems. Meaningful reductions in the nation’s overall
incarceration rate are, in actuality, the aggregation of meaningful
reductions taking place in various state prison populations.

2. The 50 states and the District of Columbia have each used different
allocation strategies to create their prison populations. These strategies
have changed in varying ways in each state, over time. The population
outcome in each state, thus, is the product of more or less unique
sentencing structures and policies that impact prison admissions
and length of stay. It follows that changes necessary to reduce prison
population will be state-specific, rather than national.

3. Declining crime rates nationally have resulted, in most places, in a
corresponding drop in arrests and prison admission numbers. But,
in most places, there has not been a corresponding drop in prison
population (see Figure 1, below). Consistent with the Iron Law, an
entrenched prison population in the face of declining crime rates,
arrests, and prison admissions can only have occurred by increasing
length of stay.

4. Thereisan equivalence in the exchange rate between prison admissions
and length of stay. The net, long-term impact of eliminating one prison
admission with a length of stay of 10 years is equivalent to a one-time
reduction of 10 prison admissions with a length of stay of one year.
The effect of the latter change is a large, immediate reduction in prison
population that disappears quickly; whereas the former approach
produces a small change that takes a while to disappear. Policy changes
thus can have differential impacts on prison population over time
through the way they alter admissions and/or length of stay.
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Figure 1

State Prison Population and Admissions
1978-2015
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The complexity of these four special features by which prison populations
are created in the U.S. can be better understood through discussion of the
dynamics of admissions and length of stay. In the next two sections, we illustrate
population-relevant dynamics of these two drivers of prison populations.

II. DYNAMICS REGARDING ADMISSIONS

There are two major streams of admissions into prison. People are sentenced
to prison from the court, or they are returned to prison by correctional
authorities due to problems that occur while they are under community
supervision. Each of these streams is targeted as a way to reduce the number
of people in prison. Yet there are limits on the amount of prison-population
reduction that can be accomplished by “diverting” people to non-custodial
options instead of prison.

A. DIVERTING PEOPLE FROM SENTENCES TO PRISON

Problems faced in targeting direct sentences to prison can be illustrated
by looking at the issues in a hypothetical prison allocation system whose
dynamics are more or less typical of the 50 states and District of Columbia,
shown in Table 1. This is not meant to be a complete sentencing system; since
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in a fully articulated system, there would be much more complexity. But this
hypothetical case follows general patterns of any realistic sentencing system,
and we use it to illustrate constraints that arise when reformers try to reduce
prison populations by reducing sentences to prison.

Under this hypothetical situation, every 1,000 felony convictions would
generate 450 prison sentences. Because almost half the cases go to prison,
it would seem at first blush that reducing prison admissions would offer a
promising target for reducing overall prison numbers. The strategy would be
to develop “front-end” sentencing options that attract what would have been
prison-bound cases away from that outcome.

The problems with this strategy become obvious by looking deeper into
the allocation system. More than one-fourth of the prison-bound cases come
from “extremely” and “very” serious categories. They are often thought to be
off-limits for non-custodial sentences; in many jurisdictions, these cases are
subject to mandatory prison terms. Among the remaining cases, almost two-
fifths of the sentences are for crimes in the “serious” category. For the most part,
in cases where there is harm to the victim, policymakers have been reluctant to
target them because they are “violent” crimes.’

Table 1: Hypothetical State Sentencing for 1,000 Felony Convictions

Percentage Percentage
Felony of felony | Percentage Prison of prison

Level of offense, by seriousness | sentences | sentences | non-prison | admissions | admissions
Extremely serious (death) 50 5% 0% 50 10%
Very serious (harm to victim) 100 10% 10% 90 18%
Serious (less harm victim) 200 20% 30% 140 28%
Less than serious (property) 500 50% 60% 200 40%
Not serious (public order) 150 15% 90% 15 3%
Total 1,000 100% 50% 495 100%

The remaining target group for diverting from prison is the “less than” and
“not” serious group. They are two-thirds of the felony sentences and most
reformers would agree that it makes sense to target them for an overall prison
population reduction strategy. While this group could be approached by a type
of reverse “mandatory sentencing” policy, requiring a non-custodial sentence
for all of them, in fact nobody has proposed such a restriction on the use of
prison. The general strategy for targeting this group is to create a “front-end
sentencing alternative” that will be attractive to judges, often also creating
various incentives for judges to use those alternatives.

5. The size of this target group makes them attractive, and we return to them below.
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The problems with “sentencing alternatives” are well known. In our
example, for the people being sentenced within the two least-serious categories,
the current odds of going to prison, absent any new programs or policies, are
about one in three (and specifically for public-order crimes, the odds are much
smaller: one in ten). That means that the base odds that a person sentenced to
the new “alternative” would have gotten a non-custodial sentence anyway are
about 2 to 1.

In fact, a new front-end alternative could be both sizeable and widely used by
judges, and still end up mostly with people who would not have gone to prison
in the first place. This kind of net-widening happens with many “alternatives”
to incarceration.® It is not easy to ensure that a front-end program is used only
(or even primarily) for people who would otherwise be prison-bound. So,
the actual diversion numbers are generally significantly less than the program
participation rate, and may approach zero. When the number of people who
fail these “strict alternative” programs is included,” the net impact can actually
be negative. If the target group is non-serious cases that have little risk of prison
to begin with, then the net impact is almost always zero.

A more promising category turns out to be the “serious” cases, even
though there is usually harm to a victim in these cases. They are attractive
because fewer than one-third get non-custodial sentences. For these sorts of
cases involving non-fatal, less severe harm to the victim, some reformers have
suggested restorative justice (“RJ”) style programs to substitute for prison.® In
general, R] has not demonstrated the ability to capture a large number of cases
from this group—they tend to be selective, and they do not process a large
volume of cases. Well-tailored R]-style programs targeting moderately violent
crimes can attract some cases away from prison, but the number will likely be
small, even under optimistic assumptions.

These problems combine to make front-end strategies a reach. To illustrate,
consider a scenario in which a state facing the pre-existing allocation practices
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8. DANIELLE SERED, ACCOUNTING FOR VIOLENCE: How TO INCREASE SAFETY AND BREAK OUR
FAILED RELIANCE ON MAss INCARCERATION (2017), https://storage.googleapis.com/vera-web-assets/
downloads/Publications/accounting-for-violence/legacy_downloads/accounting-for-violence.
pdf.



Mass Incarceration 61

laid out in Table 1 implemented several new front-end options. One might be
an Intensive Supervision Program (“ISP”) that targets “less” and “not” serious
felonies. With an operating capacity of 100 cases, the ISP would be designed
to divert one-fifth of the entire admissions stream. Let’s say, to be generous,
that this particular ISP is more successful than most at getting true diversions,
and half the cases would have gone to prison without it. Assume, finally, that
the state set up an RJ program targeting “serious” cases with a capacity of 24,
two-thirds of whom would have gone to prison. The net impact of these two
reforms is about a 15% reduction in the admissions flow. But would there be a
corresponding 15% decline in the prison population? Probably not.

One reason is that under ISP programs, many people fail and end up in back
in prison. In our example, if half the ISP cases fail, either by being rearrested or
failing to abide by the rules, and one-third of the R] cases drop out, then the net
reduction in prison admissions is more like 6%. Even more important, as we
note below, the types of cases targeted by such front-end diversion programs
tend to have a very short prison stay so diverting them has less of an impact on
prison population than the numbers of cases would imply.

In sum, attempting to alter admissions in ways that would achieve substantial
reductions in the number of people in prison is problematic. The logical place
to start—Tless serious crimes—does not easily lead to true diversions. The kinds
of serious crimes that would translate into true diversions would not easily
yield large enough numbers to make a meaningful impact.

B. REDUCING FAILURES ON COMMUNITY SUPERVISION

People who are admitted to prison because they fail under community
supervision are thought to be an attractive target for prison-population
reduction for two reasons. As a key stream of prison admissions, reductions in
the number of community-supervision failures directly translate into reduced
admissions.” The numbers available to be targeted can be quite substantial.
In 2015, there were 561,406 state prison admissions, of which 160,288 (about
30%) were for parole supervision violations;'” add the number who go to
prison as probation violators and the full scale of the community-supervision
stream emerges. Nationally, perhaps a majority of people admitted to prison
are headed there because they failed community supervision.

9. If they can succeed under supervision, they also represent a net gain in social value for the
community.
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PRISONERS IN 2015 (2016), https://www.bjs.gov/content/pub/pdf/p15.pdf.
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These failures are of three types. Some people are arrested and convicted
of a new crime, and go to prison on a new sentence. Some are rearrested and
returned to prison in lieu of conviction. Still others fail to meet a supervision
requirement (e.g., “dirty” drug test, absconding, etc.) and are sent to prison,
even though they are not charged with a new crime. Estimates of the rates
of community-supervision failure vary widely, and depend on the definition
of failure. For 2015, approximately 60% of state and local probationers were
classified as “successful” when their supervision was terminated.’ The same
applies to state parolees, and these rates have been basically unchanged since
2005."> About half of the state prisoners who are released onto parole are
returned to prison within three years, and these rates have remained essentially
unchanged since 1983." In other words, decades of work to improve the success
of community-supervision efforts have proven largely fruitless, as measured by
national trends.

Notwithstanding these national numbers, state-level community-
supervision policies and outcomes vary dramatically, so generalizations are
problematic. For a few states, community-supervision failures without new
convictions, called “technical revocations,” can be half or more of all prison
admissions. This makes technical revocation an attractive target for prison-
population reduction initiatives. In other states where technical revocation is
used more sparingly, community-supervision failures can still be one-fifth to
one-third of admissions—again suggesting that this is a promising target.

There are two types of strategies to reduce the number of people who go
back to prison for community-supervision failures: policy alternatives to
interrupt the pattern of technical revocation such as “graduated sanctions,”
and treatment programs designed to reduce reoffending rates.

Policy strategies seek to put intervening steps between the decision by a
probation or parole officer to charge a client with a rules violation and the
decision of a sentencing authority to return that client to prison. Each step
siphons off cases from the stream into prison, and the result is fewer admissions.
Because these systems are administrative, requiring little or no legislative
authority, they can be quickly implemented and can have rapid and sizeable

11.  Probation and Parole FAQs, AM. ProB. & PAROLE Ass'N, https://www.appa-net.org/eweb/
DynamicPage.aspx¢WebCode=VB_FAQ.

12. DANIELLE KAEBLE & THOMAS P. BONCZAR, BUREAU OF JUSTICE StATISTICS, U.S. DEP’T OF JUSTICE,
PROBATION AND PAROLE IN THE UNITED STATES, 2015 (2016), https://www.bjs.gov/content/pub/pdf/
ppusl5.pdf.

13. MATTHEW R. DUROSE, ALEXIA D. CoOPER & HOWARD N. SNYDER, BUREAU OF JUSTICE STATISTICS,
U.S. DEP’T OF JUSTICE, RECIDIVISM OF PRISONERS RELEASED IN 30 STATES IN 2005: PATTERNS FROM 2005
10 2010 (2014), https://www.bjs.gov/content/pub/pdf/rprts05p0510.pdf.
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effects on the number of people admitted to prison.' Treatment programs
attempt to reduce the frequency and/or seriousness of rules violations in
the first place. Often combined with policy strategies (treatment is one of
the required “steps”), these approaches operate in order to change behavior.
Common approaches include anger-management training, community-
service work, increased reporting, shock incarceration, and the like.

Revocation reduction, as a target, has obvious attractions, but it faces major
structural limitations on its capacity to deliver meaningful reductions in the
number of people in prison. For one thing, even though there can be a large
number of people flowing into prison on this stream, they may not account
for much of the daily prison population. Many violators return to prison for
much less than a year, and diverting them into some policy or treatment “step”
may produce a great deal of action at that step without translating into much
aggregate reduction in the prison number.

Say, for example, that 30% of a given state’s prison admissions are currently
technical revocations of probation or parole, either with no new arrest or in
lieu of an arrest. These are cases where correctional policy could change the
decision to go to prison, because there is no new conviction by a court. Let’s
say, as well, that the average technical revocation of this type results in four
months in prison—not an unusual number. Finally, let’s assume that everyone
in that 30% technical revocation rate is covered by a new policy that requires
some sort of treatment intervention instead of revocation. How much would it
reduce the prison population?

The temptation is to say that 30% of the flow into prison has been stopped.
That may be true, but the related impact on the average daily population,
depends on two more statistics: the average length of stay for the other 70%
and the proportion out of the 30% who succeed in the new program.

Let’s say that the length of stay for the remaining 70% of admissions
(excluding life sentences) is 28 months—a reasonable figure. Let’s further assume
that the new intervention is wildly successful, such that 75% of the technical
revocation cases finish the program without incident for the remainder of their
sentence. Under these assumptions, a revocation program that accepts 30% of
the prison intake would result in just over a 3% reduction in the population.
But that is an optimistic number, based on strong assumptions of program
success getting and keeping cases. If the new intervention captures only half
the eligible revocations, and if it succeeds with them half the time—a profile

14.  Michelle Phelps, The Paradox of Probation: Community Supervision in the Age of Mass
Incarceration, 35 Law & PoL’y 51 (2013).
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more characteristic of these kinds of policy interventions—the reduction in
prison population is about 1%. If the proportion of technical revocations in
the admissions stream is less than 30%, the impact shrinks even more.

In other words, even under friendly assumptions, a strategy that focuses
on technical revocations holds limited promise for meaningfully reducing
the number of people in prison. Indeed, that has been the experience of these
strategies as they have been rolled out. A more effective way to target this stream
would be to entirely prohibit prison returns for mere rules violations. This
is almost never proposed, but it, too, would face obstacles. As Joan Petersilia
has pointed out, many, if not most, technical revocations have an arrest as the
underlying problem leading to the revocation.'” For these cases, a prohibition
on technical revocations might only lead to a prosecution.

III. DYNAMICS REGARDING LENGTH OF STAY

Length-of-stay increases have been at the core of the size of the prison
population for the last 30 years. Since it has often been observed that 95% or so
of those who are imprisoned will eventually be released, adjustments in length
of stay are an obvious target. Obviously, if some of them are released earlier, then
the number of people in prison will go down. Here again, however, the eventual
reduction in the number of people in prison is not always commensurate with
the number who are released early.

A. REDUCING SENTENCES FOR THOSE ADMITTED TO PRISON

To illustrate, we again turn to the hypothetical state jurisdiction shown in
Table 1, to which we add a column with the average (mean) length of stay. In
Table 2, the statewide mean length of stay is 43 months, with a median length
of stay of 30 months (with a high of 180 months for 5% of the entry cohort to
a low of 6 months). The cohort will produce a “steady state” prison population
of 1,758 inmates. A small across-the-board reduction in length of stay of three
months would reduce the hypothetical prison population by only 124 inmates
(495 admissions x 3 months/12 = 124 inmate population). The impact on the
length of stay for “extremely,” very,” and “serious” crimes would be small, with
time-served reductions ranging from a high of 10% to a low of less than 2%.
For the other types of crimes, the impact is much more substantial, reducing
the length of stay by one-fourth to one-half.

15.  Joan Petersilia, California’s Correctional Paradox of Excess and Deprivation, 37 CRIME &
JusT. 207 (2008).
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Table 2: Hypothetical State Lengths of Stay for an Admissions Cohort
(Based on 1,000 felony cases from Table 1)

P Prison Percentage of
ereentage Mean opulation rison
Level of offense, by of the total Prison length of pop prisor
. . (based on population

seriousness felony | admissions stay

total years | (based on total

sentences (months)
served) years served)

Extremely serious (death) 5% 50 180 750 43%
Very serious (harm to victim) 10% 90 60 450 26%
Serious (less harm victim) 20% 140 30 350 20%
Less than serious (property) 50% 200 12 200 11%
Not serious (public order) 15% 15 6 8 0%
Total 100% 495 43 1,758 100%

But across-the-board reduction has not been seriously proposed anywhere
(although we would point out that across-the-board increases have quite
frequently been on the table). Instead, the common plan is to do something
about “drug” and “low-risk property” offenders. In Table 2, these would be “less
than” and “not” serious cases. The three-month reduction for them is a large
overall cut in their individual prison time, puts 215 people out earlier than
before, and has less than half the overall impact of an equivalent across-the-
board reduction—about a 3% reduction in total months for the cohort.

These illustrations are for an admission cohort. The impact will not be
rapid. Prison-population reductions for this cohort will take effect gradually,
as the number of people behind bars steadily decreases. That is an “all things
being equal” long-term reduction, of course. If, for example, it takes a decade
for these changes in admission sentences to produce a “meaningful” reduction
in the number of people in prison, it is reliable only if, in the intervening
years, legislatures do nothing to add to the number of people in prison. That
assumption is a stretch.

B. RELEASING PEOPLE WHO ARE CURRENTLY
INCARCERATED EARLIER

Because the impact of changes in length of stay for new admission cohorts
is so gradual, reformers tend to think about reductions in sentence length for
the current population in prison. This is a more fruitful way to think about
the problem, for two reasons. First, the connection between the length of the
sentence imposed by the judge and the time served on that sentence is not as
close as we might think. That means that adjustments in sentencing designed
to affect length of stay may be ineffectual. Second, a change in length of stay for
the current population has an immediate effect on the population, and if the
changes are permanent, the effect is lasting.
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In fact, a variety of mechanisms operate at the release-from-prison stage to
adjust downward the sentence imposed by the court. About one-third of the
states have parole release; every state has one or more forms of “good time”;
and states have different patterns of credit for time served while awaiting trial.
In direct opposition to these sentence-reduction mechanisms, almost every
state has some form of “truth in sentencing,” requiring a minimum percentage
of the judicial sentence to be served for certain types of crimes. The net effect
of the downward options on the one hand and the “truth” requirements on the
other is that sentencing patterns are not as important as they once were for Iron
Law mathematics. In fact, the sentences that judges are imposing today seem
to be a bit shorter than they were a decade ago,'® even though the amount of
time people serve before being released from prison is considerably longer."”
A major reason for the seemingly anomalous disconnect between sentencing
and length of stay is that post-sentencing mechanisms such as parole and good
time play out differently than before. Nationally, the number of people released
on parole has been cut in half, while the number of people subject to “truth in
sentencing” statues has skyrocketed following the 1994 Violent Crime Control
and Law Enforcement Act.

The resulting longer sentences for more-serious crimes have led to a stacking
up of those cases in the prison system. While people convicted of drug-related
crimes may be a large portion of the admissions to prisons, they do not stay
there very long. People convicted of very serious crimes are comparatively less
frequent in the entering cohort, but they stay in prison longer, becoming a
larger portion of the daily population.

Table 3 shows the results of this “stacking” effect for the U.S. daily prison
population. The more-serious cases end up occupying an increasing proportion
of prison space, while the less-serious cases come in and go out, taking up less
space overall. The powerful effect of sentence length is shown in the way people
convicted of violent crimes end up comprising the majority of the prison
population. The relative difference between these more-serious cases and
less-serious crimes means that it is difficult to get a significant impact on the
average daily prison population without a sizeable reduction in the sentence
length of the more-serious cases, for they have more impact on the total prison
capacity used than the less-serious cases.

16. Joun Prarr, LockeD IN: THE TRUE CAUSES OF MASS INCARCERATION—AND How TO ACHIEVE
REAL RerOrRM (2017).

17. James Austin, Reducing Americas Correctional Populations: A Strategic Plan, 12 Just. Res. &
Por’y 1 (2010).
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Table 3. State Prison Admissions, Population, and

Length of Stay, by Offense

Prison

Prison Prison Length

Population | Admissions of Stay

Offense (months)

Violent 53% 28% 50
Murder 12% 2% 172
Manslaughter 2% 2% 110
Rape 5% 1% 92
Other sex 7% 4% 51
Robbery 14% 8% 53
Assault 11% 10% 30
Other violent 3% 2% 24
Property 18% 29% 20
Burglary 10% 11% 25
Larceny/theft 3% 7% 17
MYV theft 1% 3% 18
Fraud 2% 4% 17
Other property 2% 1% 15
Drug 17% 28% 20
Public order 10% 15% 21
Other 1% 1% 30

Source: Bureau of Justice Statistics, National Corrections Reporting Program.

It is important to emphasize that Table 3 should not be read in the same way
as Tables 1 and 2. The daily population count (Table 3) is very different from
a cohort. The effects of changes in sentencing for the latter can be estimated
“going forward,” in the way we interpreted the first two figures. Table 3 is instead
a “snapshot” of the current prison population, and it includes people who are
just beginning their terms as well as others who are nearing release. The total
cell months associated with people convicted of the violent crimes should not
be read as the amount of time this group will do, starting now. It is rather
what will have happened with this prison population group by the time it has
finished the term in prison. No doubt some of those who have been convicted
of murder are now in month 170, on the threshold of release, while others are
in month two, staring at a long stretch in prison. Likewise, the 50 cell months
associated with people convicted of violent crimes is not what all admissions in
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the group account for, but rather reflects what the group in prison at the time
of the snapshot will collectively cost in terms of prison cells at the conclusion
of their terms.

Table 3 does aptly show an important implication of the Iron Law, however.
When the objective is to reduce the number of people in prison, changing length
of stay for the current population is the most promising target for immediate
impact. The effect of changing sentence length for people who are serving
time for serious crimes will be immediate because they are a large portion of
the population. It will also be lasting, because they will not be replaced in the
prison population very rapidly, and the effect of reduction in their sentences
will reduce demand for cell space longer into the future. If changes in length of
stay for the current population continue to apply to future admissions cohorts,
the impact will be permanent.

IV. COMBINING THE FOUR FEATURES OF
PRISON USE AND THE IRON LAW

We have illustrated a strategy of analysis that uses the Iron Law to identify
which aspects of prison admissions and length of stay provide more-attractive
targets for reducing prison counts rapidly and meaningfully. The Iron Law states
that prison demand is created by a combination of two forces—how many people
go to prison and how long they stay. In a real sense, the demand for prison space
is allocated across a population of people convicted of crimes, and the question
the Iron Law poses is: What different strategies of admissions and length of stay
would create substantially lower levels of demand for prison space?

We identified the streams that make up the flow of admissions to prison,
and disaggregated the streams into levels of crime seriousness. We then
estimated how various adjustments in those streams might ultimately change
the number of people in prison. From this, we concluded that admissions,
generally speaking, are a weak target for achieving rapid and meaningful
reductions in the number of people in prison. We then turned to length of stay,
and showed that disaggregated rates of aggregate prison time mean that, even
though less-serious crimes are far more numerous in the justice system, it is
the more-serious crimes that make up the more attractive target for reducing
prison populations, because their collective impact in prison counts is so much
larger, per case.

We used a hypothetical prison allocation system to illustrate how it works.
Our hypothetical numbers were more or less reasonable, but since jurisdictional
differences are an overriding feature of the U.S. justice system, actual numbers
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could turn out differently when going from one state to another. Thus, what
we present here is a way of looking at the problem rather than an answer to
the problem. Our experience in places where we have done this analysis on
actual state data suggests that our conclusions about admissions and length
of stay are not wildly out of sync with reality. But we are not advocating a set
of policies; rather, we are suggesting a strategy for establishing and modeling
those policies.

V. FURTHER IMPLICATIONS OF THE IRON LAW

This approach is equally important for what it suggests is not promising.
Three of these are considered truisms in the mass-incarceration reduction

business: “first-time nonviolent offenders”; “the drug war”; and “recidivism-
reduction programs.”

The “first-time/nonviolent offender” population is simply not enough of
a factor in the prison population to provide a sufficient pool of candidates.
It is true that there are plenty of these cases in the justice system, but by far
most do not go to prison. When they do, they do not stay long. The prison-
reduction payoff of focusing on this group is mediocre at best. The potential
for backfire with this group is not insubstantial, either, through net-widening
or the collateral consequences of criminal labeling. To the extent that this is a
young group, recidivism rates may be higher than anticipated. To the extent
that this is a poor and underprivileged group, programmatic needs may be
extensive. That is, while there may be good reasons to impose less correctional
coercion on first-timers and people convicted of nonviolent crimes, ending
mass incarceration is not one of them.

A similar analysis applies to “drug offenders,” with two caveats. First, people
caught up in the drug trade are a much larger portion of the federal prison
population than they are in the states. For the federal jurisdiction, a significant
reduction in sentence length for people convicted of drug crimes will likely have
a very meaningful, potentially immediate impact (not only on the number of
people in the federal system, but on the quality of justice dispensed).'® Second,
many of those convicted of drug crimes have a high likelihood of recidivism.
They may, over the course of their lives, have numerous interactions with the
justice system, and so the cost savings at any one stage of their interaction with
the system may not carry over to their lifetime of involvement.

18.  For discussions of drug criminalization and legalization, see Jeffrey A. Miron, “Drug
Prohibition and Violence,” in Volume 1 of the present Report; and Alex Kreit, “Marijuana
Legalization,” in Volume 1 of the present Report.
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“Recidivism-reduction programs” are also quite popular. Who can dispute
the value of helping people who have broken the law turn their lives around?
Programs that have demonstrated track records of success should be made
widely available.” But the Iron Law suggests that the ceiling of their impact on
prison populations is lower than most people would expect.

There is a vast literature now on the effectiveness of correctional programs.*
Most of them do not work. Those that do work tend to be tailored to specific
problems that cause the risk, and they focus on high-risk cases. Generic
treatments do not make much of a difference. Neither do programs that are
applied to lower-risk individuals. So we begin with the proposition that proven
recidivism-reduction programs will be applicable to only a subset of those who
go through the system.

With that caveat, what can be expected of these programs? The very best
of them—a substantial minority of those on current offer—reduce recidivism
rates by about 20%. This explains why recidivism reduction is such a weak
target when it comes to reducing the prison populations meaningfully and
rapidly. These programs will be relevant only for, perhaps at best, a third of the
correctional population. Not all of those suited for treatment will be in prison
or prison-bound. For this group, recidivism-reduction programs, if they run
well, will reduce the expected rate of new arrests from, say, 40% to about 32%.
This would doubtless be an achievement and would be worth doing. But
having one-third of the people in the corrections system return to prison 32%
of the time instead of 40% of the time, after some years in treatment, will not
change the number of people in prison at any given time very rapidly. Indeed,
meaningful reductions will take many years. And even this depends upon
extremely optimistic (and mostly untenable) assumptions about program
availability and overall program effectiveness. More-reasonable assumptions
would lead to even more feeble impacts in the number of people in prison.

Finally, the Iron Law takes external factors affecting the prison population
as a given. These are well-established factors, such as the number of at-risk
males aged 16-40; the number of violent crimes; and the number of felony
arrests.”’ To the extent these forces translate into admissions to prison, the
Iron Law accounts for them. That said, the impact of crimes and arrests on the
number of people in prison is weaker than logic would suggest. Both have been
dropping nationally for years, at the same time prison populations have been

19.  See generally Francis T. Cullen, “Correctional Rehabilitation,” in the present Volume.

20.  See, for example, the Campbell Collaboration’s Systematic Reviews on Crime and Justice,
available at https://www.campbellcollaboration.org/library.html.

21.  See generally John Monahan, “Risk Assessment in Sentencing,” in the present Volume.
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rising or stable. The same is true for the at-risk male population, which has
been declining steadily for decades. As it turns out, factors operating inside the
justice system are far more influential in the number of people in prison than
factors external to the system.*

VI. PEOPLE CONVICTED OF VIOLENT CRIMES AS A POLICY TARGET

The popular conception of prison reform holds that those incarcerated for
violent crime cannot have their sentences reduced without endangering public
safety. There is a sense that people who have been convicted of violent acts are
violent people, prone to recurring violent behavior, and that they cannot be
safely allowed in society. Equally, it is thought that when individuals who have
been convicted of a violent crime are removed from the community and put
in prison, the community becomes safer for their removal. While that may be
the case for a fraction of those convicted of violent crime, it is certainly not the
case for the majority.

Five well-established empirical realities serve as orienting assumptions
about public safety regarding people convicted of violent crime. They are:

1. A very high proportion of violent crimes are subject to “replacement.”
Most crimes are committed by young men in groups, a phenomenon
referred to as co-offending.”” When one of those young men is
incarcerated, the group may remain, on average, as criminally active as
it was before. It may also recruit new group members who themselves
replace the missing person (until he returns from prison). In short, a
person who is locked up may be prevented from committing crimes
while in prison, but the crimes themselves may occur anyway. This
helps explain why, in many impoverished communities, large numbers of
young men can be locked up, many of them regularly cycling into and out
of prison, while crime rates remain stubbornly high. Under any reasonable
policy scenario, a concentration of criminally active people remain in the
community, notwithstanding the number of people from that community
who are behind bars at any given time.

22.  Prarr, supranote 16.
23. Marcus FeLsoN & Mary Eckert, CRIME AND EVERYDAY LIFE (2016). See generally Shawn D.
Bushway, “Incapacitation,” in the present Volume.
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2. Time served in prison does not reduce the chance of recidivism.
People are neither rehabilitated nor deterred by longer stays in
prison.* Longer time served delays the re-entry process but does not
affect the likelihood of success in terms of preventing recidivism. The
vast majority of people who go to prison are eventually released, and
the likelihood of any individual returning to prison would not increase
if he were released a few months sooner. This means that, all things
being equal, longer prison sentences do not tend to prevent criminal
activity through deterring recidivismy the effect instead is to delay the new
criminal event.

3. Recidivism rates for people convicted of violent crimes are, on
average, lower than those for people with nonviolent criminal
histories, and the rates of repeat violent crime are not high. People
who are in prison for violent crimes actually have a slightly lower
recidivism rate than those who are in prison for property or drug crimes.
When a person convicted of a violent crime recidivates, the rate of the
new crime turning out to be violent is not markedly different (and for
some categories of crime, smaller) than the rate for those convicted
of nonviolent crimes.” This suggests that the effects on public safety of
prison reduction policies will be no worse (and potentially marginally
better) by a prison reduction of individuals convicted of violent crimes
as they would be by a reduction of people convicted of nonviolent crimes.

4. People exhibit a strong tendency to age out of criminal careers, and
this is equally true for those with violent criminal histories as it is
for others. It is often said that “there is no re-entry program more
powerful than having a 35th birthday” While individual criminal
careers vary dramatically, on average, this effect of “aging out” applies.
Holding people in prison past the age of 40 has demonstrably limited
impact on the likelihood of crime.*® This means that prison sentences
for violent crime that result in imprisonment into old age have little or no
public-safety value.*’

24. See Daniel S. Nagin, “Deterrence,” in the present Volume; Cullen, supra note 19; Francis
T. Cullen, Cheryl Lero Johnson & Daniel S. Nagin, Prisons Do Not Reduce Recidivism: The High
Cost of Ignoring Science, 91 PrisoN J. 48 (2011).

25. Durosk, COOPER & SNYDER, supra note 13.

26.  Shadd Maruna, Reentry as a Rite of Passage, 13 PUNISHMENT & Soc’y 3 (2011).

27. See, e.g., Michael Millemann, Rebecca Bowman-Rivas & Elizabeth Smith, “Releasing
Older Prisoners,” in the present Volume.
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Taking these four orienting ideas into account, it follows that delaying the
release of a person because the crime of conviction involved violence does not
alter the likelihood that either the person will commit a new crime or that
the new crimes committed by people released from prison will involve greater
levels of violence. In other words, longer time served for people convicted of
violent crimes does not make the community safer from violent crime.

VII. OBTAINING MEANINGFUL REDUCTIONS IN PRISON COUNTS

In a recent report released by the Brennan Center for Justice,”® a team of
scholars concluded that almost 40% of people incarcerated in the United States
are behind bars without a compelling public-safety rationale. This type of
number may seem shocking, but achieving a reduction in the number of people
in prison at that scale is not a radical proposal. For one thing, a 40% reduction
in today’s U.S. prison numbers would result in an incarceration rate of 282 per
100,000, leaving the U.S. higher than every other democratic nation in the
world and more than double the rate of any other Western European democracy.

More to the point, this level of reduction is already demonstrably within
reach in the United States. New Jersey and New York have both reduced the
number of people in their prison systems by more than one-third since the peak
year of 1999, with a drop in their incarceration rates that already approaches
that 40% national target (the U.S. population has dropped 2.9% since the peak
in 2009).*° California, whose prison population peaked in 2006, had since
dropped by more than one-fourth.

How did these sizable drops occur? The California story is well known
and equally well documented.”® The California Public Safety Realignment
policy agenda, combined with a reinvigorated Probation Subsidy program
and the impact of voter-approved Proposition 47 (downgrading several
previous felonies to be misdemeanors), have resulted in over 45,000 people
being removed from state prison and placed on probation, in local jails, or in
other community alternatives. As depicted in the following table, the entire
correctional population has declined by about 185,000 people even as the
crime rate has declined.

28.  AUSTIN ET AL, supra note 1.

29. CARSON & ANDERSON, supra note 10.

30.  Fact Sheet: US Prison Population Trends 1999-2014, THE SENTENCING Project (Feb. 2016),
http://www.sentencingproject.org/wp-content/uploads/2016/02/US-Prison-Population-
Trends-1999-2014.pdf.

31.  Chris Kubrin & Carroll Seron, The Great Experiment: Realigning Criminal Justice in
California and Beyond, 664 ANNALS AM. Acap. PoL. & Soc. Sci. 1 (2016).
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Table 4: California Correctional Population, 2007-2015

Year State prison | Local jail | Parole Felon}{ Totals Crime
probation rate
2007 173,312 83,184 126,330 | 269,384 652,210 3,556
2008 171,085 82,397 125,097 | 269,023 647,602 3,461
2009 168,830 80,866 111,202 | 266,249 627,147 3,204
2010 162,821 73,445 105,117 | 255,006 596,389 3,074
2011 160,774 71,293 102,332 | 247,770 582,169 2,995
2012 133,768 80,136 69453 249,173 532,530 3,235
2013 132911 82,019 46,742 254,106 515,778 3,082
2014 134,433 82,527 44,792 244,122 505,874 2,352
2015 127421 73,891 44,526 221,243 467,081 3,046
Change
Since 2007 -45,891 -9,293 -81,804 | -48,141 -185,129 | -510
Since 2014 -7,012 -8,636 -266 -22,879 -38,793 194

Source: Bureau of Justice Statistics Correctional Statistics Series; Federal Bureau of Investigation
Uniform Crime Reports

The story in New Jersey and New York is less dramatic but more important.
There have been several reform efforts in each location—for example, a
statewide drug-court movement in New Jersey and the roll-back of the so-called
Rockefeller Drug Laws in New York—but the effect of these legislative efforts
has been limited.*” Instead, in New Jersey, where prison reductions lead the
nation, a series of reforms of drug-law enforcement, combined with significant
changes in parole release and revocation policies, created a sizable impact that
added up over almost two decades.” In New York, a law-enforcement policy
that downgraded many drug-related and other kinds of minor arrests from
felonies to misdemeanors is at the heart of major reductions in the number
of people going from New York City to state prisons.’* Uncelebrated, but at

32. JiM PARSONS ET AL., VERA INST. OF JUsT., END OF AN Era? THE IMPACT OF DRUG Law REFORM
IN New York Crty (2015), available at https://www.vera.org/publications/end-of-an-era-the-
impact-of-drug-law-reform-in-new-york-city. For a discussion of the drug court movement, see
Richard C. Boldt, “Problem-Solving Courts,” in Volume 3 of the present Report.

33. THE SENTENCING PrOJECT, FEWER PRISONERS, LESs CRIME: A TALE OF THREE STATES (2014),
http://sentencingproject.org/wp-content/uploads/2015/11/Fewer-Prisoners-Less-Crime-A-
Tale-of-Three-States.pdf.

34, JAMES AUSTIN & MICHAEL JACOBSON, BRENNAN CTR. FOR JUST., How NEw York Crty REDUCED
Mass INCARCERATION: A MOoDEL FOR CHANGE? (2013), http://www.brennancenter.org/sites/
default/files/publications/How_NYC_Reduced_Mass_Incarceration.pdf. For a discussion of
misdemeanors, see Alexandra Natapoff, “Misdemeanors,” in Volume 1 of the present Report.
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the heart of the situation in both states, has been a relative (and unofficial)
moratorium on new sentencing laws, allowing the state’s prison system to
decline as a consequence of major decreases in serious crime and felony arrests.

RECOMMENDATIONS

These three stories underline the central thesis of this chapter and support

the following points:

1.

Large—meaningful—reductions in the number of people in prison can
be accomplished without endangering the public. Overall crime rates
have declined and continue to do so in all three states.

No single strategy exists that will apply equally to all the states in the
country. Rather, significant reductions can be accomplished in any state
by focusing on productive targets. These may include front end strategies
that divert people convicted of low-level crimes from prison, but we
would especially emphasize front-end strategies that reduce sentences for
all types of crime, across the board. In many places, front end strategies
that eliminate or vastly reduce returns to prison for non-criminal and
non-serious misconduct on probation or parole can be important, as
well. Back-end strategies that reduce length-of-stay, especially for people
serving long sentences, may have the most significant impact of all the
policy options.

An agenda that can achieve meaningful reductions in the number of
people in prison must focus on legal policies and practices rather than
social programs and services. A clear-eyed focus on changing the laws
and policies that produce too many people in prison will pay off directly
and immediately. That is the main implication of the Iron Law, and it is
the core challenge before us.






Risk Assessment in Sentencing
John Monahan

One way to reduce mass incarceration and the fiscal and human
sufferings intrinsic to it is to engage in a morally constrained
form of risk assessment in sentencing offenders. The assessment
of an offender’s risk of recidivism was once a central component
of criminal sentencing in the United States. In the mid-1970s,
however, sentencing based on forward-looking assessments of
offender risk was abolished in many jurisdictions in favor of
set periods of confinement based solely on backward-looking
appraisals of offender blameworthiness. This situation is rapidly
changing, however. After a hiatus of 40 years, there has been a
resurgence of interest in risk assessment in criminal sentencing.
Across the political spectrum, advocates have proposed that
mass incarceration can be shrunk without simultaneously
jeopardizing the historically low crime rate if we put a morally
constrained form of risk assessment back into sentencing.

INTRODUCTION

As the National Research Council recently concluded, the growth in
incarceration in the United States since the early 1970s has been “historically
unprecedented and internationally unique.”' The United States accounts for
5% of the world’s population and 25% of the world’s imprisoned population.
Western European democracies have an incarceration rate one-seventh that of
the United States. One percent of all American adults—2.3 million people—
are currently incarcerated. Nearly 12 million admissions to local jails occur
each year. The direct fiscal costs of what has come to be known as “mass

incarceration” are widely estimated to be $80 billion a year.?

*

1.

John S. Shannon Distinguished Professor of Law, University of Virginia School of Law.
NATIONAL RESEARCH COUNCIL, THE GROWTH OF INCARCERATION IN THE UNITED STATES: EXPLORING

Causes AND CONSEQUENCES 2 (Jeremy Travis, Bruce Western & Steve Redburn eds., 2014).

2.

See John Monahan & Jennifer Skeem, Risk Assessment in Criminal Sentencing, 12 ANN.
Rev. CrinicaL PsycnoL. 489 (2016); CoaLITION FOR PUBLIC SAFETY, www.coalitionforpublicsafety.
org.
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The broader human costs of mass incarceration, however, are incalculable.
The “collateral consequences” of conviction and imprisonment in terms of
lifelong restrictions on many forms of employment and housing are stark.’
Even when a specific occupation is not barred to ex-prisoners by statute, the
effects of having a criminal record on employability are dramatic. Former
prison inmates have vastly higher unemployment rates than non-prisoners,
and those who do manage to find employment face a 40% decrease in estimated
annual earnings. The effects of a parent’s imprisonment on their children are
profound and dire.*

I argue here that one way to reduce mass incarceration and the fiscal and
human sufferings intrinsic to it is to engage in a morally constrained form
of risk assessment in sentencing offenders. It proceeds in four parts. First, I
briefly sketch the history of risk assessment in American sentencing and
portray the role played by risk assessment in a mixed retributive/utilitarian
system of sentencing. Second, I illustrate the uses of risk assessment in several
jurisdictions and summarize the current state of the debate among scholars
in both law and behavioral science on risk assessment in sentencing. Third, I
appraise several different types of potential risk factors for recidivism frequently
discussed in the context of sentencing: past crime, demographic characteristics,
and psychosocial characteristics. Finally, I offer four specific reccommendations
regarding the use of risk assessment in sentencing as one means of reducing
mass incarceration: (1) employ risk assessment to sentence low-risk offenders
to community sanctions or to a shortened period of incarceration; (2) make
judicial deference to an offender’s low-risk designation presumptive rather than
advisory; (3) do notemploy risk assessment to increase the time for which high-
risk offenders are incarcerated; and (4) charge state sentencing commissions
with conducting local empirical validations of any proposed risk-assessment
instruments and with vigorously debating the moral and social implications of
relying on the risk factors included in those instruments.

I. DESCRIPTION OF EXISTING LAW AND POLICY

A. A BRIEF HISTORY OF RISK ASSESSMENT IN SENTENCING

The most widely used definition of risk assessment describes it as “the
process of using risk factors to estimate the likelihood (i.e., probability) of an

3. See Gabriel J. Chin, “Collateral Consequences,” in the present Volume.

4. See JaMEs B. Jacoss, THE ETERNAL CRIMINAL RECORD (2015); COALITION FOR PUBLIC SAFETY,
supra note 2; see generally Todd R. Clear & James Austin, “Mass Incarceration,” in the present
Volume.
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outcome occurring in a population.” In the case of sentencing, the “population”
consists of convicted offenders and the “outcome” is criminal recidivism. “Risk
factors” are simply variables that (1) statistically correlate with recidivism, and
(2) precede recidivism in time.

The assessment of an offender’s risk of recidivism was once a central
component of criminal sentencing in the United States. In California, for
example, indeterminate sentencing—whereby an offender is given a relatively
low minimum sentence and a relatively high maximum sentence and is released
from prison when he or she is believed no longer to present an undue risk of
committing a new crime—was introduced in 1917. In the mid-1970s, however,
indeterminate sentencing based on forward-looking assessments of offender
risk was abolished in California and in many other American jurisdictions in
favor of set periods of confinement based on backward-looking appraisals of
offender blameworthiness.®

This situation is rapidly changing, however. Remarkably, after a hiatus of
40 years, there has been a resurgence of interest in risk assessment in criminal
sentencing in many American states. Across the political spectrum, advocates
have proposed that one way to begin dialing down mass incarceration without
simultaneously jeopardizing the historically low American crime rate is to
put risk assessment back into sentencing. It has recently been estimated that
courts in at least 20 states have begun to incorporate risk assessment into the
sentencing process “in some or all cases.””

B. THE ROLE OF RISK ASSESSMENT IN
A HYBRID SYSTEM OF SENTENCING

Almost all scholars of sentencing distinguish two broad and polar opposite
approaches to the allocation of criminal punishment. One of these approaches
is usually termed retributive and the other utilitarian. Adherents of the
retributive approach believe that an offender’s moral culpability for crime
committed in the past should be the sole consideration in determining his or

5. Helena Kraemer et al., Coming to Terms with the Terms of Risk, 54 ARCH. GEN. PSYCHIATRY
337, 340 (1997).
6. See Monahan & Skeem, Risk Assessment, supra note 2; John Monahan & Jennifer Skeem,

Risk Redux: The Resurgence of Risk Assessment in Criminal Sanctioning, 26 Fep. SENT’G. Rep. 158
(2014); Michael Tonry, Legal and Ethical Issues in the Prediction of Recidivism, 26 FED. SENT’G.
Rep. 167 (2014). For discussions of determinate sentencing, see Douglas A. Berman, “Sentencing
Guidelines,” in the present Volume; and Erik Luna, “Mandatory Minimums,” in the present
Volume.

7. Sonja Starr, Evidence-Based Sentencing and the Scientific Rationalization of Discrimination,
66 Stan. L. Rev. 803, 809 (2014).
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her punishment. In the best known retributive theory, known as “just deserts,”
offenders should be punished “because they deserve it, and the severity of their
punishment should be proportional to their degree of blameworthiness™® for
the crimes they have committed in the past, and to nothing else.

In stark contrast, advocates of the utilitarian approach believe that
punishment is justified solely by its ability to decrease future criminal acts by
the offender or by deterring other would-be offenders from committing—or
continuing to commit—crimes.’

Many legal scholars have argued that any workable theory of sentencing
must address both retributive and utilitarian concerns, rather than just one of
them. The most influential hybrid theory of sentencing is that developed by
Norval Morris,' which he called “limiting retributivism.” In Morris’s theory,
retributive principles can only set an upper (and perhaps also a lower) limit
on the severity of punishment, and within this range of what he called “not
undeserved” punishment, utilitarian concerns—such as the offender’s risk of
recidivism—can be taken into account. Kevin Reitz elaborates:

Here, proportionality in punishment is understood as an imprecise
concept with a margin of error, not reducible to a specific sanction
for each case. The “moral calipers” available to human beings are set
wide, the theory asserts, producing a substantial range of justifiable
sentences for most cases. At some upper boundary, we begin to feel
that a penalty is clearly disproportionate in severity and, at a lower
point, we intuit that it is clearly too lenient. Imagining a generous
spread between the two, limiting retributivism would permit
utilitarian purposes to determine sentences within the morally
permissible range."!

The American Law Institute’s highly-influential Model Penal Code explicitly
adopts the hybrid, limiting retributivism approach to criminal sentencing. In
particular, a draft provision provides that state sentencing commissions:

shall develop actuarial instruments or processes to identify
offenders who present an unusually low risk to public safety. ...

8. RICHARD S. FRASE, JUST SENTENCING: PRINCIPLES AND PROCEDURES FOR A WORKABLE SYSTEM 8
(2013). For a discussion of retributive theory, see Jeffrie G. Murphy, “Retribution,” in the present
Volume.

9. See generally Daniel S. Nagin, “Deterrence,” in the present Volume; Shawn D. Bushway,
“Incapacitation,” in the present Volume.

10. NoRrvAL MoRRIS, THE FUTURE OF IMPRISONMENT (1977).

11. Kevin Reitz, Sentencing, in CRIME AND PUBLIC PoLicy 472 (James Wilson & Joan Petersilia
eds., 2011) (citations omitted).
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When accurate identifications of this kind are reasonably feasible,
for cases in which the offender is projected to be an unusually low-
risk offender, the sentencing court shall have discretion to impose
a community sanction rather than a prison term, or a shorter
prison term than indicated in statute or guidelines."

C. RISK ASSESSMENT IN TWO ILLUSTRATIVE STATES
AND IN THE FEDERAL SYSTEM

In the words of the Model Penal Code, “On risk assessment as a prison-
diversion tool, Virginia has been the leading innovator among American
states.”" Pennsylvania is expected to attain similar status in the near future, as
planned reforms promoting risk assessment go into effect. Both states’ risk-
assessment procedures are summarized here, as well as the risk-assessment
procedures currently applied to probationers in the federal system.

1. Virginia

In 1994, the Virginia Legislature required the state’s newly-formed Criminal
Sentencing Commission to develop an empirically-based risk-assessment
instrument for use in diverting 25% of the “lowest-risk, incarceration-bound,
drugand property offenders” to non-jail or prison sanctions such as probation,
community service, outpatient substance-abuse treatment, or electronic
monitoring.'" The risk factors included on the original assessment tool
developed by the Commission consisted of six types of variables: offense type,
whether the offender is currently charged with an additional offense, “offender
characteristics” (i.e., gender, age, employment, and marital status), whether
the offender had been arrested or confined within the past 18 months, prior
felony convictions, and prior adult incarcerations. In 2012, the Commission
re-validated its risk-assessment instruments on large samples of eligible drug
and larceny/fraud offenders. In these samples, 63% of drug offenders scored
in the low-risk group and 37% scored in a higher-risk group, while 43% of
the larceny/fraud offenders scored in the low-risk group and 57% scored in
a higher-risk group. Recidivism in this research was defined as reconviction

12. MobEL PENAL CODE: SENTENCING § 6B.09(3) (Am. Law Inst., Proposed Final Draft, approved
May 24, 2017).

13.  Id.at375.

14.  Richard P. Kern & Meredith Farrar-Owens, Sentencing Guidelines with Integrated Offender
Risk Assessment, 16 Fep. SENT’G. REP. 165, 165 (2004); Meredith Farrar-Owens, The Evolution of
Sentencing Guidelines in Virginia: An Example of the Importance of Standardized and Automated
Felony Sentencing Data, 25 Fep. SENT'G. ReP. 168, 170 (2013). For a discussion such sanctions, see
Michael Tonry, “Community Punishments,” in the present Volume.



82 Reforming Criminal Justice

for a felony offense within three years of release from incarceration. Of drug
offenders designated as low risk, 12% recidivated; by comparison, 44% of
higher-risk drug offenders recidivated. Of larceny/fraud offenders designated
as low risk, 19% recidivated; by comparison, 38% of higher-risk larceny/fraud
offenders recidivated."”

The instruments are administered only to offenders for whom the state’s
sentencing guidelines recommend incarceration in prison or jail. In addition,
offenders must meet certain eligibility criteria (e.g., a criminal history of only
nonviolent offenses). If the offender’s total score on the instrument is below a
given cut-off, he or she is recommended for an alternative, community-based
sanction; if the offender’s score on the instrument is above that cut-off, the
prison or jail term recommended by the sentencing guidelines remains in effect.'®
In fiscal year 2015, among the eligible offenders for whom a risk assessment
was conducted, almost half (49%) were assessed as “low risk,” and therefore
recommended for an alternative community-based sanction. Over one-third
(41%) of these jail- or prison-bound offenders who were recommended for an
alternative sanction were in fact sentenced to a community-based program by
the judge.'” One reason that a judge would fail to sentence a low-risk offender
to a community-based program rather than to incarceration is that a program
appropriate for the offender’s needs (e.g., drug treatment) does not exist in the
offender’s home community.

15.  VIRGINIA CRIMINAL SENTENCING CoOMMISSION, 2012 ANNUAL Report (2012), http://www.
vesc.virginia.gov/2012VCSCAnnualReport.pdf. I am grateful to Meredith Farrar-Owens, the
Commission’s Director, for her help in obtaining and understanding these data.

16. In 1999, the Virginia Legislature required the Commission to develop a second
empirically based instrument, this time in order to identify the highest risk rather than the lowest
risk offenders. More specifically, the Commission developed two largely similar risk assessment
instruments for sexually violent offenders, one for rape and one for other types of sexual
assault. If the sex offender’s score on the instrument exceeds a specified cut-off, the offender’s
maximum recommended sentence can be increased by as much as a factor of three. I believe that
this use of risk assessment to raise sentences clearly violates the limits imposed by the “limiting
retributivism” theory of punishment. See infra text accompanying note 52.

17.  VIRGINIA CRIMINAL SENTENCING COMMISSION, 2015 ANNUAL REPORT (2016), http://www.vcsc.
virginia.gov/2015AnnualReport.pdf.
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2. Pennsylvania
In 2010, the Pennsylvania Legislature enacted a statute that read:

The Commission [on Sentencing] shall adopt a sentence risk
assessment instrument for the sentencing court to use to help
determine the appropriate sentence within the limits established
by law. ... The risk assessment instrument may be used as an aide
in evaluating the relative risk that an offender will reoffend.'®

In response, the Commission on Sentencing developed a risk scale for
offenders convicted of offenses of medium severity. The initial scale consisted
of eight risk factors: gender, age, county, total number of prior arrests, prior
property arrests, prior drug arrests, current property offender, and gravity of
the current offense. The Commission validated the risk scale on large samples
of offenders. In these samples, 12% of offenders scored in the low-risk group,
and 88% scored as higher risk. Recidivism was defined as rearrest for any crime
within three years of release from prison. Of offenders designated by the risk
scale as low risk, 22% recidivated; by comparison, 56% of higher-risk offenders
recidivated. The Commission is now revising its risk scale (e.g., removing
“county” as a risk factor) and developing separate risk scales for offenders
with differing degrees of offense severity. The formal incorporation of risk
assessment in criminal sentencing in Pennsylvania is still pending."

3. The federal system

Risk assessment is not used to inform sentencing decisions in the federal
system. Rather, the Post Conviction Risk Assessment instrument (“PCRA”) is
used to inform probation decisions designed to reduce risk—i.e., to identify
whom to provide with relatively intensive services (namely, higher-risk
offenders) and what factors to target in those services (e.g., substance abuse,
mental illness). When federal probationers are found to violate conditions of
probation—including treatment conditions—judges may “revoke a term of
supervised release, and require the defendant to serve in prison all or part of
the term of supervised release . . . without credit for time previously served on

postrelease supervision.”?

18. 42 Pa. Cons. Stat. § 2154.7(a) (2010).

19.  Progress reports are available. See Risk Assessment Project, PENNSYLVANIA COMMISSION ON
SENTENCING, http://pcs.la.psu.edu/publications-and-research/research-and-evaluation-reports/
risk-assessment/. I thank Mark Bergstrom, Executive Director of the Commission, for his help
in understanding these data.

20. 18 U.S.C.§ 3583(e)(3).
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The PCRA is a statistical prediction instrument that was constructed and
validated on large, independent samples of federal offenders. Fifteen items
are included on the instrument. Each of the items is nested in one of five
domains—criminal history (e.g., prior violent arrests), education/employment
(e.g., highest level of education, employed at the time of arrest), social networks
(e.g., marital status, criminal peers), substance abuse (e.g., current alcohol or
drug problem), and attitudes (e.g., antisocial attitudes/values). While under a
term of supervision averaging three to four years, 11% of offenders scored by
the PCRA as low risk were rearrested for a new crime, while offenders scored
by the PCRA as high risk had a rearrest rate of 83% (with offenders scored at
intermediate risk being rearrested at rates between these extremes).”'

II. THE CURRENT STATE OF THE DEBATE ON
RISK ASSESSMENT IN SENTENCING

A. THE LEGAL DEBATE

Debates amonglegal scholars and practitioners on the role of risk assessment
in sentencing revolve around two issues. The first relates to sentencing theory.
Most sentencing systems and the Model Penal Code ground their prescriptions
in the “limiting retributivism” model described above, in which retributive
principles set outer limits on the severity of punishment, and within these
limits, an offender’s risk of recidivism can be taken into account.

Some prominent legal scholars, however, favor a more unalloyed version of
retributivism. There is no role for forward-looking assessments of offenders’
risk of future crime in a purely backward-looking retributive model of
sentencing based solely on blameworthiness for crimes already committed.
Sonja Starr, for example, refers to the incorporation of risk assessment into
sentencing as “evidence-based sentencing” (EBS):

EBS provides sentencing judges with risk scores for each defendant
based on variables that, in addition to criminal history, often
include gender, age, marital status, and socioeconomic factors such
as employment and education. [T]his trend is being pushed by
progressive reform advocates who hope it will reduce incarceration

21.  Christopher Lowenkamp et al., The Federal Post Conviction Risk Assessment (PCRA): A
Construction and Validation Study, 10 PsycHOL. SErv. 87 (2013).
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rates by enabling courts to identify low-risk offenders. [These
advocates] are making a mistake. As currently practiced, EBS
should be seen neither as progressive nor as especially scientific—
and it is almost surely unconstitutional.”

The second issue of legal contention regarding the role of risk assessment in
sentencing has to do with whether the risk factors used to assess violence risk
are merely “proxies” for race or poverty. Former Attorney General Eric Holder,
for example, expressed hesitation about using risk assessment to inform
sentencing decisions:

By basing sentencing decisions on static factors and immutable
characteristics—Ilike the defendant’s education level, socioeconomic
background, or neighborhood—/[risk assessments] may exacerbate
unwarranted and unjust disparities that are already far too common
in our criminal justice system and in our society. Criminal sentences
must be based on the facts, the law, the actual crimes committed,
the circumstances surrounding each individual case, and the
defendant’s history of criminal conduct. They should not be based
on unchangeable factors that a person cannot control, or on the
possibility of a future crime that has not taken place.”

Whether evidence-based risk assessment exacerbates, ameliorates, or has no
effect on racial or socioeconomic disparities is sentencing, however, is a relative
inquiry: risk assessment compared to what? If evidence-based risk assessment
is compared to judges’ intuitive and subjective consideration of an offender’s
likelihood of recidivism in sentencing, then evidence-based risk assessment
will emerge as more transparent, more consistent, and more accurate than
judicial hunch.* If evidence-based risk assessment is compared to the use of

22.  Starr, supranote 7,at 805. See generally John Monahan, A Jurisprudence of Risk Assessment:
Forecasting Harm among Prisoners, Predators, and Patients, 92 VA. L. Rev. 391 (2006); Christopher
Slobogin, Risk Assessment, in THE OXFORD HANDBOOK OF SENTENCING AND CORRECTIONS (Joan
Petersilia & Kevin Reitz eds., 2012).

23.  Eric Holder, Attorney General Eric Holder Speaks at the National Association of Criminal
Defense Lawyers 57th Annual Meeting (2014), U.S. Dep’T OF JUSTICE, http://www.justice.gov/opa/
speech/attorney-general-eric-holder-speaks-national-association-criminal-defense-lawyers-
57th. See generally BERNARD E. HARCOURT, AGAINST PREDICTION: PROFILING, POLICING, AND PUNISHING
IN AN ACTUARIAL AGE (2007). The “proxy” issue has become much more contentious since the
recent publication of Julia Angwin et al., Machine Bias: There’s Software Used Across the County to
Predict Future Criminals. And It’s Biased Against Blacks, ProPusLica (May 23, 2016), https://www.
propublica.org/article/machine-bias-risk-assessments-in-criminal-sentencing. In response, see
Anthony Flores et al., False Positives, False Negatives, and False Analyses: A Rejoinder, 80 Fep.
Pros. 38 (2016).

24.  Monahan & Skeem, Risk Assessment, supra note 2.
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sentencing guidelines that heavily rely on criminal history—the single variable
that accounts most dramatically for racial disparity in imprisonment rates*—
then the comparative virtues of relying on evidence-based risk assessment
begin to become apparent.

B. THE SCIENTIFIC DEBATE

Only one scientific issue generates much controversy in the field of risk
assessment: can accurate inferences about an individual person—in this case,
about a convicted offender—be drawn from data derived from groups of
people (in this case, from groups of convicted offenders)? Some scholars have
taken the position that “on the basis of empirical findings, statistical theory,
and logic, it is clear that predictions of future offending cannot be achieved,
with any degree of confidence, in the individual case.”*

Many other scholars have taken the contrary view, however, arguing that
group-based data can be highly informative when making decisions about
individual cases. Consider three examples from other forms of risk assessment.
In the insurance industry, “until an individual insured is treated as a member
of a group, it is impossible to know his expected loss, because for practical
purposes that concept is a statistical one based on group probabilities. Without
relying on such probabilities, it would be impossible to set a price for insurance
coverage at all.””” In weather forecasting, a wealth of data are available on given
events occurring under specified conditions. Therefore, when meteorologists
“predict a 70 percent chance of rain, there is measurable precipitation just
about 70 percent of the time.”*® Finally, consider the medical analogy: “Suppose
a 50-year-old man learns that half of people with his diagnosis die in five years.
He would find this information very useful in deciding whether to purchase

an annuity that would begin payouts only after he reached his 65th birthday.”*

25.  Richard S. Frase, What Explains Persistent Racial Disproportionality in Minnesota’s Prison
and Jail Populations?, 38 CRIME & JusT. 201 (2009).

26.  David J. Cooke & Christine Michie, Limitations of Diagnostic Precision and Predictive
Utility in the Individual Case: A Challenge for Forensic Practice, 34 Law & HuM. Benav. 259, 259
(2010).

27. KeENNETH ABRAHAM, DISTRIBUTING Risk: INSURANCE, LEGAL THEORY, AND PusLic PoLicy 79
(1986). Several Supreme Court cases have held that insurers that provide employer-based group
insurance may not use sex as a group-based risk factor. “These holdings do not, however, apply
to insurance sold in individual markets outside of employment, where sex-based discrimination
is generally permitted, especially in the context of life insurance.” KENNETH ABRAHAM & DANIEL
SCHWARCZ, INSURANCE Law AND REGULATION 142 (7th ed. 2015).

28. NATIONAL RESEARCH COUNCIL, IMPROVING Risk COMMUNICATION 46 (1989).

29.  Douglas Mossman, From Group Data to Useful Probabilities: The Relevance of Actuarial
Risk Assessment in Individual Instances, 43 J. AM. AcAD. PsycHIATRY & L. 93,99 (2015).
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The debate among scientists on the legitimacy of making individual
inferences from group data appears to be subsiding. In the words of two
eminent statisticians:

If groups of individuals with high and low propensities for
violence recidivism can be distinguished, and courts act upon
such distinctions, recidivism will decline to the extent that groups
most prone to violence are incapacitated, and infringements
upon those least so prone are minimized. And both society and
offenders will be better served even if we cannot be sure, based on
tight statistical intervals, from precisely which individual offenders
this betterment derives.*

III. THE PROCRUSTEAN QUANDARY: WHICH PREDICTIVELY VALID
RISK FACTORS TO USE IN SENTENCING?

Abstract jurisprudential debates about the use of risk assessment in
sentencing quickly run into a highly practical issue: from a pool of risk factors
found to validly predict recidivism, which risk factors are acceptable to include
on an assessment instrument? Risk assessment without risk factors would be
an incoherent enterprise. The scientific concerns here are straightforward:
statistical procedures to establish whether a valid correlation exists between
a given risk factor and a given measure of recidivism are uncontroversial, and
which comes first—the risk factor or the recidivism—is obvious. Legal, moral,
and political concerns are the ones that dominate in choosing, among a set of
scientifically valid risk factors, the ones to use in sentencing. More specifically,
attributions of blameworthiness not only impose overall limits on sentence
severity, they also serve as moral constraints on the type of risk factors that
can be used to assess an offender’s likelihood of recidivism.” Consider first
the use of prior crime as a risk factor for use in sentencing, then the use of
demographic characteristics, and finally the use of psychosocial characteristics.

A. PAST CRIME AS A RISK FACTOR FOR RECIDIVISM

It haslong been axiomatic in the field of risk assessment that past crime is the
best predictor of future crime. All actuarial risk assessment instruments reflect

30.  Peter B. Imrey & A. Philip Dawid, A Commentary on Statistical Assessment of Violence
Recidivism Risk, 2 Stat. & Pus. PoL’y 25, 40 (2015); see also David L. Faigman, John Monahan &
Christopher Slobogin, Group to Individual (G2i) Inference in Scientific Expert Testimony, 81 U.
CHL L. Rev. 417 (2014); David L. Faigman, Christopher Slobogin & John Monahan, Gatekeeping
Science: Using the Structure of Scientific Research to Distinguish Between Admissibility and Weight
in Expert Testimony, 110 Nw. U. L. Rev. 859 (2016).

31.  Monahan & Skeem, Risk Assessment, supra note 2.
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this empirical truism. The California Static Risk Assessment Instrument, for
example, contains 22 risk factors for criminal recidivism, fully 20 of which—all
but gender and age—are indices of past crime.*

The use of past crime is the least controversial risk factor used in sentencing.
This is because an offender’s prior involvement in crime is taken by many* to
indicate not only an increased risk that the offender will commit crime in the
future, it also aggravates the perception that the offender is blameworthy for the
crime for which he or she is being sentenced. That is, “a record of prior offenses
bears both on the offender’s deserts and on the likelihood of recidivism.”**

The existence of a criminal record is not the only risk factor that reflects
an offender’s prior involvement in crime. Committing crime while under the
influence of drugs, being a member of a criminal gang, or being convicted of
the current crime while on legal restraint (i.e., probation, parole, or pre-trial
release) all reflect the depth of an offender’s engagement in crime and are often
used simultaneously to aggravate perceptions of blame for past crime and to
increase assessed risk for future crime.”

However, one crucial issue looms over the use of past crime as a risk factor
for recidivism. A record of prior criminal arrests and convictions can reflect
the differential involvement of the members of given groups in criminal
behavior, and it can also reflect the differential selection of the members of
given groups by police to arrest, by prosecutors to indict, and by judges and
juries to convict.”® The extent to which the presence of a criminal record
signifies differential selection by the criminal justice system rather than
differential involvement in criminal behavior is highly contested in debates on
risk assessment in sentencing.”” It is noteworthy in this regard that the recently
approved Model Penal Code recommends that state sentencing commissions

32. SusaN TURNER, JAMES HESs & JESSE JANNETTA, DEVELOPMENT OF THE CALIFORNIA STATIC Risk
AssessMENT INSTRUMENT (CSRA) (UCI Center for Evidence-Based Corrections, Nov. 2009), http://
ucicorrections.seweb.uci.edu/files/2009/11/CSRA-Working-Paper.pdf.

33.  Although not by all academics. See Julian V. Roberts, Punishing Persistence: Explaining the
Enduring Appeal of the Recidivist Sentencing Premium, 48 BRiT. ]. CRIMINOLOGY 468, 469 (2008) (“a
plausible retributive justification for the recidivist sentencing premium has proved as elusive as
the legendary resident of Loch Ness”).

34.  Anprew voN HirscH, DoiNG Justice: THE CHOICE OF PUNISHMENTS 87 (1976) (emphases
added).

35. Monahan & Skeem, Risk Assessment, supra note 2; Tonry, supra note 6.

36.  Alfred Blumstein, On the Racial Disproportionality of United States’ Prison Populations, 73
J. Crim. L. & CRIMINOLOGY 1259 (1982); Michael Tonry & Matthew Melewski, The Malign Effects
of Drug and Crime Control Policies on Black Americans, 37 CRIME & JusT. 1 (2008).

37. Jennifer L. Skeem & Christopher T. Lowenkamp, Risk, Race, and Recidivism: Predictive
Bias and Disparate Impact, 54 CRIMINOLOGY 680 (2016).
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“shall give due consideration to the danger that the use of criminal-history
provisions to increase the severity of sentences may have disparate impacts on

racial or ethnic minorities, or other disadvantaged groups.”*

B. DEMOGRAPHIC CHARACTERISTICS AS
RISK FACTORS FOR RECIDIVISM

Three demographic variables are most often discussed as risk factors for
recidivism: age, gender, and race.”

1. Age

Few would dispute the conclusion offered by Robert Sampson and Janet
Lauritsen to the National Research Council’s Panel on the Understanding
and Control of Violent Behavior: “Age is one of the major individual-level
correlates of violent offending. In general, arrests for violent crime peak around
age 18 and decline gradually thereafter.”*” Researchers at the Bureau of Justice
Statistics studied the recidivism rates of offenders released from prisons in 30
U.S. states. Eighty-four percent of state prisoners age 24 and younger at release
were rearrested for non-traffic offenses within five years, compared with 69%
of state prisoners age 40 and older at release.*!

38.  MobkL PeNAL CODE: SENTENCING § 6B.07 (1)(c) (Am. Law Inst., Proposed Final Draft,
approved May 24, 2017).

39. A recent nationally representative survey of the general public on the use of gender, age,
and race as risk factors in sentencing concluded, “[w]hile over three-quarters of participants
were against using race to determine prison sentences, almost half were open to the possibility of
using gender and over three-quarters of the participants were open to the possibility of using age
to determine prison sentences.” Nicholas Scurich & John Monahan, Evidence-Based Sentencing:
Public Openness and Opposition to Using Gender, Age, and Race as Risk Factors for Recidivism, 40
Law & Hum. BeHav. 36 (2016).

40.  Robert J. Sampson & Janet L. Lauritsen, Violent Victimization and Offending: Individual-,
Situational-, and Community-Level Risk Factors, in 3 UNDERSTANDING AND PREVENTING VIOLENCE:
SociaL INFLUENCES 18 (Albert J. Reiss, Jr. & Jeffrey A. Roth eds., 1994) (citations omitted).

41. MATTHEW R. DUROSE, ALEXIA D. CoOPER & HOWARD N. SNYDER, BUREAU OF JUSTICE STATISTICS,
U.S. DEP’T OF JUSTICE, RECIDIVISM OF PRISONERS RELEASED IN 30 STATES IN 2005: PATTERNS FROM 2005
10 2010, at 12 (2014), https://www.bjs.gov/content/pub/pdf/rprts05p0510.pdf.
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The Pennsylvania Commission on Sentencing recently examined what
would happen if age was eliminated from the risk scale it had developed:
“[O]ur analyses found that age was the most important demographic factor
in predicting recidivism and the removal of that factor would have the most
impact on recidivism prediction and scale accuracy.”*

2. Gender

That women commit acts of criminal violence at a much lower rate than
men is a staple in criminology and has been known for as long as official
records have been kept. The earliest major review of this topic concluded that
“sex difference in aggression has been observed in all cultures in which the
relevant behavior has been observed. Boys are more aggressive both physically
and verbally. ... The sex difference is found as early as social play begins—
at age 2 or 2%2”* Another review concluded that “sex is one of the strongest
demographic correlates of violent offending. ... [M]ales are far more likely
than females to be arrested for all crimes of violence, including homicide,
rape, robbery, and assault.”** Of the persons arrested for committing a violent
crime in the Unites States in 2015, 80% were men and 20% were women.* In
terms of recidivism rates, 72% of male state prisoners released in 2005 were
rearrested for a violent offense within five years, compared with 61% of female
state prisoners.*t

42, PENNSYLVANIA COMMISSION ON SENTENCING, SPECIAL REPORT: IMPACT OF REMOVING DEMOGRAPHIC
Facrors  (2015),  http://pcs.a.psu.edu/publications-and-research/research-and-evaluation-
reports/risk-assessment/phase-ii-reports/special-report-impact-of-removing-demographic-
factors/view; see also John Monahan, Jennifer Skeem & Christopher Lowenkamp, Age, Risk
Assessment, and Sanctioning: Overestimating the Old, Underestimating the Young, 41 Law & Hum.
BeHav. 191 (2017).

43. ELEANOR E. MaccoBy & CARrOL N. JACKLIN, THE PsyCHOLOGY OF SEX DIFFERENCES 352 (1974).
44.  Sampson & Lauritson, supra note 40, at 19.

45.  Preliminary Semiannual Uniform Crime Report, January-June 2016, FEDERAL BUREAU OF
INVESTIGATION, https://ucr.fbi.gov/crime-in-the-u.s/2016/preliminary-semiannual-uniform-
crime-report-januaryjune-2016.

46.  Durose et al,, supranote 41, at 11. The rearrest rates for any non-traffic offense within five
years after release were 78% for male prisoners and 68% for female prisoners. Id.
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Regarding violence, it is hard to contest the conclusion of Michael
Gottfredson and Travis Hirschi’s classic, A General Theory of Crime: “gender
differences appear to be invariant over time and space.”*’

3. Race

The Bureau of Justice Statistics has reported that “[b]y the end of the fifth
year after release from prison, white (73.1%) and Hispanic (75.3%) offenders
had lower recidivism rates than black offenders (80.8%).”** However, as Richard
Frase has articulated, settled law has taken race off the table for use as a risk
factor in sentencing:

Race is really in a class by itself. The history of de jure racial
discrimination in the United States, and continuing de facto
discrimination, make race a highly “suspect” criterion, especially
when it is used to support policies that disfavor minorities and
favor whites (which is the most likely scenario in the sentencing

47. MicHAEL R. GOTTFREDSON & Travis HirscHI, A GENERAL THEORY OF CRIME 145 (1990); see
also Jennifer Skeem, John Monahan & Christopher Lowenkamp, Gender, Risk Assessment, and
Sanctioning: The Cost of Treating Women Like Men, 40 Law & Hum. Benav. 580 (2016). A recent
decision of the Wisconsin Supreme Court, State v. Loomis, 881 N.W.2d 749 (Wis. 2016), allowed
the consideration at the time of sentencing of an actuarial risk assessment instrument—the
Correctional Offender Management Profiling for Alternative Sanctions (“COMPAS”)—that
includes gender, provided that several “cautions” were given:
Specifically, any PSI [Presentence Investigation Report] containing a COMPAS
risk assessment must inform the sentencing court about the following cautions
regarding a COMPAS risk assessment’s accuracy: (1) the proprietary nature of
COMPAS has been invoked to prevent disclosure of information relating to how
factors are weighed or how risk scores are to be determined; (2) risk assessment
compares defendants to a national sample, but no cross-validation study for a
Wisconsin population has yet been completed; (3) some studies of COMPAS risk
assessment scores have raised questions about whether they disproportionately
classify minority offenders as having a higher risk of recidivism; and (4) risk
assessment tools must be constantly monitored and re-normed for accuracy due
to changing populations and subpopulations.
Id. at 763-64.
48.  Durose et al., supra note 41, at 13. These recidivism rates refer to rearrest for any non-
traffic offense.
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context) .... [R]ace can never be given any formal role in issues
of sentencing severity even if it is found to be correlated with and
predictive of risk.*

C. PSYCHOSOCIAL CHARACTERISTICS AS
RISK FACTORS FOR RECIDIVISM

In preparation for the development of its own risk scale to be used in
sentencing, the Pennsylvania Commission on Sentencing reviewed 29 existing
risk-assessment instruments—containing a total of 125 different risk factors.
The five risk factors that the Commission categorized as “psychosocial” that
were found most frequently on these existing instruments were: whether the
offender was currently employed, his or her highest level of education, whether
the offender had criminal friends, the degree of social or marital support
available to the offender, and whether the offender had a stable residence.™
None of these variables is without controversy, since none bears on an
offender’s blameworthiness for having committed crime in the past. Michael
Tonry has argued that the use of any of these as risk factors for recidivism
in sentencing both “systematically disadvantages minority defendants” and
“in effect punish[es] lawful life-style choices that in a free society people are

49.  Richard S. Frase, Recurring Policy Issues of Guidelines (and non-Guidelines) Sentencing:
Risk Assessments, Criminal History Enhancements, and the Enforcement of Release Conditions, 26
FED. SENT’G ReP. 145, 149 (2014) (emphasis added). Were there any doubts that race is “in a class
by itself,” Chief Justice Roberts’ majority opinion in Buck v. Davis, 137 S. Ct. 759, 776,778 (2017),
should dispel them: “It would be patently unconstitutional for a state to argue that a defendant
is liable to be a future danger because of his race ... [Buck’s case] is a disturbing departure from a
basic premise of our criminal justice system: Our law punishes people for what they do, not who
they are.”

50. PENNSYLVANIA COMMISSION ON SENTENCING, INTERIM REPORT 1: REVIEW OF FACTORS USED IN Risk
AssesSMENT INSTRUMENTS (2011), http://pcs.la.psu.edu/publications-and-research/research-and-
evaluation-reports/risk-assessment/phase-i-reports/interim-report-1-review-of-factors-used-
in-risk-assessment-instruments/view; see also Sarah L. Desmarais, Kiersten L. Johnson & Jay P.
Singh, Performance of Recidivism Risk Assessment Instruments in U.S. Correctional Settings, 13
PsycHoL. Sc1. 206 (2016). Similarly, a remarkable recent study of over 47,000 released prisoners in
Sweden assessed the risk of conviction for a violent felony during the first two years after release.
Among the risk factors that emerged in the final validated model were “male sex, younger age, ...
violent index (or most recent) offence, previous violent crime, being never married, fewer years
of formal education, being unemployed before prison, low disposable income, living in an area
of higher neighbourhood deprivation, and diagnoses of alcohol use disorder, drug use disorder,
any mental disorder, and any severe mental disorder.” Seena Fazel et al., Prediction of Violent
Reoffending on Release from Prison: Derivation and External Validation of a Scalable Tool, 3 LANCET
PsycHiaTRY 535, 538 (2016).
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entitled to make. ... Free citizens are entitled to decide to be married or not ...
even if statistical analyses show that being unmarried is correlated with higher
rates of offending and reoffending.”>’

RECOMMENDATIONS

I am led to four recommendations regarding the use of risk assessment in

sentencing:

1.

Employ risk assessment to sentence nonviolent offenders at low risk
of recidivism to community sanctions or to a shortened period of
incarceration. Within the widely-accepted “limiting retributivism”
theory, retributive principles can only set outer limits on the severity of
punishment, and within the range set by these limits, utilitarian concerns,
such as an offender’s low risk of recidivism, can—and I believe should—
be taken into account.”

Make judicial deference to a finding of low-risk on a validated assessment
instrument presumptive rather than advisory for nonviolent offenders.
The sentencing judge should be required to state on the record a cogent
reason whenever he or she disregards the sentence-lowering implications of
a low-risk designation. State sentencing commissions should periodically
review the “cogency” of these deviations from presumptive deference to
empirical findings of low risk.

Do not employ risk assessment to lengthen the period for which high-risk
violent offenders are incarcerated beyond the range set by retributive
considerations. Procedures such as those in Virginia by which a finding
of high risk alone—without any finding of heightened culpability—can
triple the sentence otherwise given to those convicted of sex crimes clearly
violates the limits imposed by the “limiting retributivism” theory of
punishment.

Charge state sentencing commissions with conducting local empirical
validations of any proposed risk-assessment instrument and with
vigorously debating the moral and social implications of relying on
the specific risk factors to be included on the instrument. In the words
of the Model Penal Code, state sentencing commissions “shall develop
actuarial instruments or processes to identify offenders who present an

51.
52.

Tonry, supra note 6, at 171, 173.
Cf. supra note 16.
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unusually low risk to public safety”>® The moral and social implications
of incorporating demographic and psychosocial risk factors on those
actuarial instruments should be subject to thorough public deliberation,
particularly in terms of any potentially disparate racial or socioeconomic
impact. In order for it to be useful in sentencing, “risk assessment must
be both empirically valid and perceived as morally fair across groups.”*

The use of risk assessment to identify offenders at the low risk of recidivism
and to sentence them either to community sanctions or to a shortened period
of institutional confinement is hardly a panacea for mass incarceration. Yet as
Richard Frase has argued, “with respect to low-risk assessments, can we afford
to renounce any major sources of mitigation, given our inflated American
penalty scales and overbroad criminal laws?”>

53. MobeL PeNAL CoDE, supra note 12, § 6B.09(3). See Francis T. Cullen, Cheryl L. Jonson &
Daniel S. Nagin, Prisons Do Not Reduce Recidivism: The High Cost of Ignoring Science, 91 PRISON
J. 488 (2011):
Although the evidence is very limited, it is likely that low-risk offenders are most likely
to experience increased recidivism due to incarceration. From a policy perspective,
it is essential to screen offenders for their risk level and to be cautious about
imprisoning those not deeply entrenched in a criminal career or manifesting
attitudes, relationships, and traits associated with recidivism.
Id. at 60S (emphasis in original).
54. Skeem, Monahan & Lowenkamp, supra note 47, at 582.
55.  Frase, Recurring Policy Issues, supra note 49, at 151.
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Douglas A. Berman’

In the 50 years since Judge Frankel and others began questioning
the theory and practices of wholly discretionary sentencing systems,
there has been extraordinary evolution in the laws, policies,
politics, and practices of U.S. sentencing systems nationwide.
Though the uneven and often uninspired experiences of the
federal system have often cast a negative light on the “quideline
model” of sentencing reform, there still is no serious dispute that
a well-designed guideline structure provides the best means for
the express articulation of sound standards to inform and shape
individual sentencing outcomes and to promote transparency
and the rule of law throughout a jurisdiction’s sentencing
system. There are challenges to designing and managing the
particulars of an effective guideline sentencing system, but
these are challenges that lawmakers should embrace, not avoid.

I. DEVELOPMENT OF THE GUIDELINE
MODEL OF SENTENCING REFORM

A. LAWLESSNESS IN SENTENCING

For the first three-quarters of the 20th century, vast discretion was the
hallmark of both state and federal sentencing. Trial judges had nearly unfettered
authority to impose upon defendants any sentence from within broad statutory
ranges provided for offenses, and parole officials had authority to release
prisoners any time after they had served a portion of their nominal sentence.’
Such a discretionary sentencing process was integral to a system that formally
premised punishment decisions and offender treatments upon a rehabilitative
model. Broad judicial discretion in the ascription of sentencing terms—
complemented by parole officials exercising similar discretion concerning

* Robert J. Watkins/Procter & Gamble Professor of Law, The Ohio State University Moritz
College of Law. Thanks to all persons who review this draft and especially to Erik Luna.

1. See generally S. Rep. No. 98-225, at 38-49 (1983), reprinted in 1984 U.S.C.C.A.N. 3182,
3221-32 (reviewing federal sentencing before modern reforms); Francis ALLEN, THE DECLINE OF
THE REHABILITATIVE IDEAL (1981).
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actual prison release dates—seemed necessary to ensure sentences could be
individually tailored to the particular rehabilitative prospects and progress of
each offender.’

In traditional discretionary sentencing systems, all three branches of
government had a role in determining an offender’s punishment, but
fundamental issues of sentencing policy were never formally resolved and
rarely even addressed. As Judge Marvin Frankel stressed in commentaries
that fueled nationwide reforms, in discretionary systems no institution or
individual was ever called upon to justify or explain any sentencing decision.’
Because legislatures had “not done the most rudimentary job of enacting
meaningful sentencing ‘laws,”* sentencing judges and parole officials exercised
broad discretion in the absence of any rules, standards, or criteria for assessing
factors pertinent to sentencing decisions.

Judge Frankel’s astute criticisms of discretionary sentencing systems were
lodged in the early 1970s around the time academics and advocates were
questioning the effectiveness and appropriateness of sentencing focused
exclusively around the “rehabilitative ideal” Criminal justice researchers
were also growing acutely aware of disparities stemming from discretionary
sentencing systems.® Empirical and anecdotal evidence indicated that
sentencing judges’ exercise of broad and largely unreviewable discretion resulted
in substantial and undue differences in the types and lengths of sentences
meted out to similar defendants, and some studies found that personal factors

2. See Andrew von Hirsch, The Sentencing Commission’s Functions, in THE SENTENCING
CoMMISSION AND ITs GUIDELINES 3 (Andrew von Hirsch et al. eds., 1987) (“[W]ide discretion was
ostensibly justified for rehabilitative ends: to enable judges and parole officials familiar with the
case to choose a disposition tailored to the offender’s need for treatment.”).

3. See MARVIN E. FRANKEL, CRIMINAL SENTENCES: Law WitHouT ORDER (1973); Marvin E.
Frankel, Lawlessness in Sentencing, 41 U. CINN. L. Rev. 1 (1972); see also Kevin R. Reitz, Sentencing
Reform in the States, 64 U. Coro. L. Rev. 645, 650 n.21 (1993) (calling Frankel’s criticisms the
“most influential work of criminal scholarship in the last 20 years [which] charted the general
outline of sentencing reform through the 1980s and into the 1990s”). Senator Edward Kennedy
dubbed Judge Frankel the “father of sentencing reform.” 128 ConG. Rec. 26,503 (1982).

4. FrANKEL, CRIMINAL SENTENCES, supra note 3, at 7.

5. See AM. FrIENDS SERV. COMM., STRUGGLE FOR JUSTICE (1971); ANDREW VON HirscH, DoING
Justice: THE CHOICE OF PUNISHMENTS (1976); James Q. WiLsoN, THINKING ABouT CRIME (1975);
ERNEST VAN DEN HaaG, PUNISHING CRIMINALS (1975). See generally ALLEN, supra note 1, at 7-20
(discussing the “wide and precipitous decline of penal rehabilitationism” as a foundational
theory for the criminal justice system); Francis T. Cullen, “Correctional Rehabilitation,” in the
present Volume.

6. SeeMartin L. Forst, Sentencing Disparity: An Overview of Research and Issues, in SENTENCING
REFORM: EXPERIMENTS IN REDUCING DispariTy 9-23 (Martin L. Forst ed., 1982) (reviewing research
concerning sentencing disparity).
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such as an offender’s race, gender, and socioeconomic status were impacting
sentencing outcomes and accounted for certain disparities.”

While some attributed sentencing disparities to the failure of judges to exercise
their broad discretion soundly,® Judge Frankel recognized that the disparity
was a symptom of the greater disease of “lawlessness in sentencing.” The failure
of legislatures “even to study and resolve ... questions of justification and
purpose” left sentencing judges “wandering in deserts of uncharted discretion,”
and thus necessarily produced “a wild array of sentencing judgments without
any semblance of consistency.” Disparity was the “inevitable” result of a system
that lacked guiding standards and thereby forced each judge to rely upon his or
her own individual sense of justice.'

B. SENTENCING GUIDELINES AND SENTENCING COMMISSIONS

Since “lawlessness” was the fundamental problem in discretionary sentencing
systems, Judge Frankel stressed that the solution was to seek “some immediate,
if not immutable, remedies by lawmaking.”"' Specifically, Frankel called for the
development of a “code of penal law” that would “prescribe guidelines for the
application and assessment” of “the numerous factors affecting the length or

severity of sentences.”"?

7. See, e.g., Norval Morris, Towards Principled Sentencing, 37 Mb. L. Rev. 267, 272-74
(1977) (explaining that “the data on unjust sentencing disparity have indeed become quite
overwhelming”); Ilene Nagel, Structuring Sentencing Discretion: The New Federal Sentencing
Guidelines, 80 J. CRiM. L. & CRIMINOLOGY 883, 895-97 (1990) (detailing studies showing widespread,
unwarranted sentencing disparities); William W. Wilkins, Jr. et al., The Sentencing Reform Act of
1984: A Bold Approach to the Unwarranted Sentencing Disparity Problem, 2 Crim. L.E. 355, 359-62
(1991) (reviewing studies revealing the impact of racial discrimination at sentencing).

8. See Peter A. Ozanne, Judicial Review: A Case for Sentencing Guidelines and Just Deserts, in
SENTENCING REFORM, supra note 6, at 185 (noting that “[p]roponents of sentencing reform have
been quick to blame the courts for sentencing disparity”).

9. FRANKEL, CRIMINAL SENTENCES, supra note 3, at 7-8.

10.  Seeid. at 105-06 (“Without binding guides on such questions [concerning the purposes
and justifications of criminal sanctions], it is inevitable that individual sentencers will strike out
on a multiplicity of courses chosen by each decision-maker for himself.”); Michael H. Tonry, The
Sentencing Commission in Sentencing Reform, 7 Horstra L. Rev. 315, 323 (1978) (“Without other
meaningful guidance, federal district court judges must rely primarily on their personal senses
of justice and inevitably will impose widely disparate sentences.”).

11. Frankel, Lawlessness in Sentencing, supra note 3, at 40.

12. FRANKEL, CRIMINAL SENTENCES, supra note 3, at 103-18; see also Marvin E. Frankel &
Leonard Orland, A Conversation About Sentencing Commissions and Guidelines, 64 U. Coro. L.
REV. 655, 656 (1993) (statement of Marvin Frankel) (explaining that the “overriding objective”
of sentencing guideline reforms “was to subject sentencing to law”).
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Embracing the spirit and substance of Judge Frankel’s ideas, nearly all
criminal justice experts and scholars soon came to propose or endorse some
form of “sentencing guidelines.”"* Frankel and others expected that, through the
formulation of explicit sentencing rules, a guideline system would facilitate the
development of clearly defined and principled sentencing law and procedures.
In the words of another reform advocate, sentencing guidelines provided a
“way of introducing policy and purpose into what has largely been a normless

sanctioning system.”'*

Importantly, Frankel and others advised that legislatures—because of
limited time and expertise, as well as the distorting influences of day-to-day
politics—were not the ideal institution for developing all the particulars of
a sentencing guideline system. Many reformers expressed particular concern
that short-term “gettough” passions would create unavoidable political
pressures upon legislatures to enact unduly severe sentences that would prove
unwise and costly.”” Such concerns prompted Judge Frankel to propose the
creation of a special administrative agency—a national “Commission on
Sentencing”—to help address the problems of lawlessness in sentencing.'®
Judge Frankel and other reformers reasoned that a permanent commission,
consisting of knowledgeable experts insulated from political pressures with
the opportunity to study sentencing, was well-suited to the sort of detailed
sentencing lawmaking that the “guidelines model” required.

Minnesota became the first jurisdiction to turn Judge Frankel’s ideas into
a full-fledged reality when in 1978 the Minnesota Legislature established the
Minnesota Sentencing Guidelines Commission to develop comprehensive

13. See, e.g., FAIR AND CERTAIN PUNISHMENT: REPORT OF THE TWENTIETH CENTURY FUND Task FORCE
ON CRIMINAL SENTENCING 3-6 (1976) [hereinafter FAIR AND CERTAIN PUNISHMENT]; DaviD FOGEL,
“...WE ARE THE LIVING PROOE...”: THE JusTICE MODEL FOR CORRECTIONS (1976); NAT'L CONFERENCE
oF CoMM'RS ON UNIF. STATE LAWS, MODEL SENTENCING AND CORRECTIONS AcCT (1979) [hereinafter
MODEL SENTENCING ACT]; PIERCE O’DONNELL ET AL., TOWARD A JUST AND EFFECTIVE SENTENCING SYSTEM
(1977); voN HIrscH, supra note 5; see also Stephen Breyer, The Federal Sentencing Guidelines and
the Key Compromises Upon Which They Rest, 17 Horstra L. Rev. 1, 3 (1988) (“At the federal level
before 1985, scholars and practitioners in the criminal justice community almost unanimously
favored the concept of guidelines.”).

14.  Von Hirsch, supra note 2, at 368.

15. Marvin E. Frankel & Leonard Orland, Sentencing Commission and Guidelines, 73 Gto.
L.J. 225, 232-35 (1984); Ronald F. Wright, Sentencers, Bureaucrats, and the Administrative
Law Perspective on the Federal Sentencing Commission, 79 CaL. L. Rev. 1, 8-9 (1991) (detailing
reformers’ fears that “it was inevitable that the legislature would impose inappropriately stiff
punishments in order to take a popular stand against crime”).

16. See FRANKEL, CRIMINAL SENTENCES, supra note 3, at 118-24; see also Frankel, Lawlessness in
Sentencing, supra note 3, at 50-54.
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sentencing guidelines.!” Pennsylvania and Washington state followed suit,'® and
the federal government joined this sentencing reform movement through the
passage of the Sentencing Reform Act of 1984. Throughout subsequent decades,
nearly every state adopted some form of structured sentencing that reflected
and responded to Judge Frankel’s call for the development of sentencing law.
Though a number of states created sentencing law only through mandatory
sentencing statutes, numerous states created sentencing commissions to
develop comprehensive guideline schemes."

Fast-forward nearly 50 years since Judge Frankel and others began
questioning the theory and practices of discretionary sentencing systems,
and there has been extraordinary evolution in the laws, policies, politics, and
practices of U.S. sentencing systems nationwide. Though there is considerable
variation in the form and impact of structured sentencing reforms, the overall
transformation of the sentencing enterprise throughout the United States has
been remarkable. The discretionary indeterminate sentencing systems that
had been dominant for nearly a century have been replaced by a wide array of
sentencing laws and structures that govern and control sentencing decision-
making. And, throughout this sentencing reform revolution, the insights and
recommendations of Judge Frankel have endured and thrived. This reality is
evident in state and federal criminal codes where statements of sentencing
purpose and various types of sentencing law and guidelines prominently
appear. It is also clearly evidenced by the American Law Institute multi-year
project to revise the Model Penal Code’s sentencing chapter: The ALI’s “model”
reform is built around an institutional structure that, after articulating general
sentencing purposes, calls for the creation of a sentencing commission to be
tasked with the construction and revision of a guideline system to inform the
ultimate decisions of sentencing judges.”

17. See 1978 Minn. Laws ch. 723 (enabling statute); MINN. SENTENCING GUIDELINES COMM'N,
REPORT TO THE LEGISLATURE (1980) (initial version of the Minnesota sentencing guidelines).
See generally DALE PARENT, STRUCTURING CRIMINAL SENTENCES: THE EVOLUTION OF MINNESOTA’S
SENTENCING GUIDELINES (1988) (discussing Minnesota’s enactment and early experiences with
sentencing guidelines).

18.  See generally A Summary of the Minnesota, Washington, and Pennsylvania Guidelines,
in THE SENTENCING COMMISSION AND ITs GUIDELINES 177-88 (Andrew von Hirsch et al. eds.,
1987) (reviewing major components of guidelines developed in Minnesota, Washington and
Pennsylvania).

19. See Richard S. Frase, Sentencing Guidelines in Minnesota, Other States, and the Federal
Courts: A Twenty-Year Retrospective, 12 Fep. SENT’G Rep. 69, 70 (2000) (providing table
summarizing development of sentencing guidelines systems); SENTENCING GUIDELINES Res. CTR.,
www.sentencing.umn.edu (last visited Mar. 20, 2017).

20.  See generally MoDEL PENAL CODE: SENTENCING (Tentative Draft No. 1, 2007).



100 Reforming Criminal Justice

II. UPS AND DOWNS OF FEDERAL
SENTENCING AND ITS GUIDELINES

The federal guideline sentencing system was built on Judge Frankel’s
sound foundational vision, but most scholars and practitioners have viewed
the implementation and evolution of the system deeply flawed. Congress and
the U.S. Sentencing Commission have been roundly criticized for producing
sentencing laws and guidelines marked by excessive complexity, rigidity, and
severity. A major Supreme Court ruling has at best tempered (or perhaps
aggravated) the system’s flaws by making the federal sentencing guidelines
advisory rather than mandatory. Since their inception and to the present day,
many have come to single out the federal sentencing guidelines in the landscape
of sentencing systems primarily as an example of how not to implement Judge
Frankel’s reform ideas.

A. CONGRESS EMBRACES THEN DISTORTS
A GUIDELINE SENTENCING SYSTEM

In 1975, Sen. Edward Kennedy introduced a bill to reform the federal
sentencing system, calling for, among other things, the abolition of parole
and the creation of a federal sentencing commission to produce sentencing
guidelines.” Kennedy’s bill served as the foundation for what became, after a
lengthy legislative process, the Sentencing Reform Act of 1984 (SRA). The SRA
created the United States Sentencing Commission to develop the particulars of
federal sentencing standards within a guideline regime, and the SRA’s “sweeping”
reforms seemed poised to, in the words of Norval Morris, “at last bring principle,

coherence, predictability, and justice to sentencing criminal offenders.”*

Unfortunately, in the years that followed the passage of the SRA, Congress
and the Sentencing Commission made mistakes large and small that contributed
to myriad problems within the federal sentencing system. Congress’s primary
transgressions involved disrespecting and disrupting the SRA’s institutional
structure for sentencing lawmaking through the enactment of a series of severe
and rigid mandatory minimum sentencing statutes. The same year it enacted
the SRA, Congress also established mandatory minimum penalties for certain
drug and gun offenses, and the 1986 Anti-Drug Abuse Act included mandatory
minimum 5- and 10-year prison terms linked to precise drug quantities for

21.  SeeS.2699, 94th Cong. (1975).
22. Morris, supra note 7, at 285.
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all trafficking offenses.”” Over the next decade, Congress continued to enact
new sentencing mandates—including the federal version of “three strikes and
you’re out”—in successive federal crime bills.”*

As a matter of substantive sentencing policy, these mandatory sentencing
laws have always been unwise. Researchers and practitioners have documented
that, in practice, mandatory sentencing laws regularly produce unjust
outcomes, both in the individual case and across a range of cases, because they
base prison terms on a single factor and functionally shift undue sentencing
power to prosecutors when selecting charges and plea terms.” In a cogent
and comprehensive 1991 report, the U.S. Sentencing Commission confirmed
that the mandatory sentencing laws Congress enacted throughout the 1980s
were not achieving their purported goals.”® In a 1995 report, the Sentencing
Commission documented that Congress’s disparate treatment of powder
cocaine and crack cocaine in mandatory sentencing laws had a disproportionate
and unduly severe impact on minority defendants.”

Beyond their substantive deficiencies, Congress’s enactment of mandatory
sentencing statutes undermined the SRAs structure and philosophy for
sound sentencing lawmaking. Mandatory sentencing laws, which require a
specific sentencing outcome based on one aspect of an offense, are inherently
incompatible with the SRA’s guideline system calling for sentences based on “the
nature and circumstances of the offense and the history and characteristics of

23.  See Douglas A. Berman, A Common Law for This Age of Federal Sentencing: The
Opportunity and Need for Judicial Lawmaking, 11 StaN. L. & PoL’y Rev. 93, 99 (1999) (detailing
all the mandatory minimum sentencing provisions enacted by Congress).

24.  Id; see also Federal Mandatory Minimums, FAMILIES AGAINST MANDATORY MINIMUMS, http://
famm.org/wp-content/uploads/2013/08/Chart-All-Fed-MMs-NW.pdf (last visited Mar. 20,
2017).

25.  See Erik Luna, “Mandatory Minimums,” in the present Volume; BARBARA S. VINCENT &
PauL J. Horer, FeD. JupiciaL CTR., THE CONSEQUENCES OF MANDATORY MINIMUM PRISON TERMS:
A Summary oF Recent FINDINGS (1994); Michael Tonry, The Mostly Unintended Effects of
Mandatory Penalties: Two Centuries of Consistent Findings, 38 CRIME & JUST. 65, 65-66 (2009)
(“Experienced practitioners, policy analysts, and researchers have long agreed that mandatory
penalties in all their forms ... are a bad idea.... It is why nearly every authoritative nonpartisan
law reform organization that has considered the subject, including the American Law Institute
in the Model Penal Code (1962), the American Bar Association in each edition of its Criminal
Justice Standards (e.g., 1968, standard 2.3; 1994, standard 18-3.21[b]), the Federal Courts Study
Committee (1990), and the U.S. Sentencing Commission (1991) have opposed enactment, and
favored repeal, of mandatory penalties.”).

26. See U.S. SENTENCING COMM’N, SPECIAL REPORT TO THE CONGRESS: MANDATORY MINIMUM
PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM (1991).
27. See U.S. SENTENCING CoMM’'N, SPECIAL REPORT TO THE CONGRESS: COCAINE AND FEDERAL

SENTENCING Poricy (1995).
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the defendant.”?® Particularly problematic were the broad and severe mandatory
drug-sentencing provisions Congress enacted while the Sentencing Commission
was developing its initial guidelines. The Commission had to alter its initial
guidelines in an effort to harmonize, as best it could, the mandatory sentences
imposed by Congress with a sound guideline structure.” But because of the
narrow focus of mandatory provisions, these statutes necessarily precluded
the Commission from fulfilling fully the SRA’s commitment to “enhance the
individualization of sentences [by requiring] a comprehensive examination of

the characteristics of the particular offense and the particular offender.”*

B. THE SENTENCING COMMISSION’S
PROBLEMATIC GUIDELINE WORK

The U.S. Sentencing Commission’s approach to the construction and
development of sentencing guidelines exacerbated problems Congress
created through enactment of mandatory minimum statutes. The Sentencing
Commission produced an initial set of guidelines that were lengthy and highly
detailed, notable for their overall complexity. The initial Guidelines Manual
comprised more than 200 pages, contained over 100 multi-section guidelines,

28. 18 US.C. § 3553(a)(1); see U.S. SENTENCING COMM'N, supra note 26, at 26 (“[M]andatory
minimums are both structurally and functionally at odds with sentencing guidelines and the
goals the guidelines seek to achieve.”); Orrin G. Hatch, The Role of Congress in Sentencing:
The United States Sentencing Commission, Mandatory Minimum Sentences, and the Search for
a Certain and Effective Sentencing System, 28 Wake ForesT L. Rev. 185, 194 (1993) (“Whereas
the guidelines permit a degree of individualization in determining the appropriate sentence,
mandatory minimums employ a relatively narrow approach under which the same sentence may
be mandated for widely divergent cases. Whereas the guidelines provide for graduated increases
in sentence severity for additional wrongdoing or for prior convictions, mandatory minimums
often result in sharp variations in sentences based on what are often only minimal differences in
criminal conduct or prior record.”).

29.  See Ronnie M. Scotkin, The Development of the Federal Sentencing Guideline for Drug
Trafficking Offenses, 26 Criv. L. BurL. 50, 52 (1990) (explaining that Congress’s mandatory
minimums “effectively restricted the Commission’s discretion in establishing guidelines for drug
trafficking offenses”); William W. Wilkins, Jr. et. al, Competing Sentencing Policies in a “War on
Drugs” Era, 28 WAKE ForesT L. Rev. 305, 319-21 (1993) (detailing how mandatory minimums
forced the Commission to alter its standard approach to guideline development).

30. S. Rep. No. 98-225, at 52-53 (1983), reprinted in 1984 U.S.C.C.A.N. 3182, 3235-36; see
also Paul Hofer, After Ten Years of Advisory Guidelines, and Thirty Years of Mandatory Minimums,
Federal Sentencing Still Needs Reform, 47 U. ToL. L. Rev. 649 (2016) (detailing numerous ways
mandatory minimum sentencing provisions have distorted the development and application of
the federal sentencing guidelines).
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and described a complicated nine-step sentencing process culminating in the
determination of an offender’s applicable sentencing range from within a 258-
box grid called the “Sentencing Table.”!

The substance of the U.S. Sentencing Commission’s guidelines proved no
more palatable to judges than their bulk. The federal guidelines’ instructions
to sentencing judges focus on precise offense conduct, requiring sentencing
judges to add up points to determine which of 43 possible “offense levels” apply
in a particular case.”” For many federal offenses—particularly drug crimes
and financial crimes—the seriousness of the offense within the guidelines is
assessed through quantitative measures: for drug crimes, the type and quantity
of the drugs involved; for financial crimes, the amount of loss.” Without regard
for an offender’s role in this offense, greater quantities of drugs or larger losses
result in a much more severe sentence, with these “quantified harms” often
eclipsing all other sentencing factors in the determination of recommended
prison terms.

The size, structure and substance of the initial Guidelines Manual prompted
many federal sentencing judges to criticize the guidelines for setting forth “a
mechanistic administrative formula™* that converted judges into “rubber-
stamp bureaucrats” or “judicial accountants” in the sentencing process.” The
strict language and intricacies of guideline provisions—which apparently
reflected the original Sentencing Commission’s concern that incorporating too

31. See U.S. SENTENCING COMM’N, SENTENCING GUIDELINES AND PoLicy STATEMENTS §1B1.1 (1987)
(setting forth nine steps to be followed for imposing a sentence on an offender) [hereinafter 1987
USSG]; id. ch. 5, pt. A, at 5.1-5.2 (setting forth Sentencing Table); see also Albert W. Alschuler,
The Failure of Sentencing Guidelines: A Plea for Less Aggregation, 58 U. Cur L. Rev. 901, 949
(1991) (lamenting that the “effort to produce guidelines or presumptive sentences for every case
encouraged excessive aggregation” and suggesting that “the 258-box federal sentencing grid ...
should be relegated to a place near the Edsel in a museum of twentieth-century bad ideas”).

32.  From the beginning and through today, the first four steps in the sentencing process
described in the Guidelines Manual are concerned exclusively with offense conduct. See U.S.
SENTENCING COMM’N, GUIDELINES MANUAL § 1B1.1 (2016).

33, Seeid.§2D1.1(c); id. § 2B1.1(b).

34.  United States v. Bogle, 689 E. Supp. 1121, 1163 (S.D. Fla. 1988) (Aronovitz, J., concurring);
see also United States v. Russell, 685 E. Supp. 1245, 1249 (N.D. Ga. 1988) (asserting guidelines
“reduce the role of the sentencing judge to filling in the blanks and applying a rigid, mechanical
formula”).

35.  Jack B. Weinstein, A Trial Judge’s Second Impression of the Federal Sentencing Guidelines,
66 S. CaL. L. Rev. 357, 364 (1992); Ellsworth A. Van Graafeiland, Some Thoughts on the Sentencing
Reform Act of 1984, 31 ViLL. L. Rev. 1291, 1293-94 (1986) (criticizing Commission’s “sentencing
by the numbers” as “too depersonalized, too complicated, too punitive, and too burdensome
of application”); Stanley A. Weigel, The Sentencing Reform Act of 1984: A Practical Appraisal, 36
UCLA L. Rev. 83, 99-100 (1988) (calling guidelines “a complex parlor game”).
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much of a role for judicial discretion could subvert efforts to reduce sentencing
disparity**—frustrated sentencing judges, as did the severity of prison terms
resulting from guideline calculations.

Sentencing judges were particularly troubled by the Sentencing
Commission’s restrictive treatment of judicial authority to depart from the
guidelines. Congress in the SRA provided that judges should be permitted to
sentence outside guideline ranges whenever they identified an “aggravating
or mitigating circumstance of a kind, or to a degree, not adequately taken
into consideration by the Sentencing Commission ... that should result” in
a different sentence.”” But, in discussing judges’ departure authority in the
initial Guidelines Manual, the Commission intimated that the guidelines
were comprehensive and complete, and that judges would not and should
not find many reasons or opportunities to deviate from their precise terms.
The Commission indicated that guideline departures should be rare and that
relatively few cases should involve factors that it had “not adequately taken into
consideration.”® And through a series of policy statements, the Commission
declared many potentially mitigating characteristics “not ordinarily relevant”
or entirely irrelevant to whether a defendant should receive a departure below
the guideline sentencing range.”

Throughout the first decade of guideline sentencing in the federal system,
the Sentencing Commission further exacerbated concerns about the rigidity

36.  See Barbara S. Meierhoefer, Individualized and Systemic Justice in the Federal Sentencing
Process, 29 AM. Crim. L. Rev. 889, 891 (1992) (“The Sentencing Commission chose to issue very
detailed Guidelines ... [a]s a result, the Guidelines lean heavily to the side of reducing disparity at
the expense of sentencing flexibility.”); Nagel, supranote 7, at 934 (explaining that, in formulating
the guidelines, the Commission’s “emphasis was more on making sentences alike”); Ronald E.
Wright, Complexity and Distrust in Sentencing Guidelines, 25 U.C. Davis L. Rev. 617, 632 (1992)
(noting that “the way that the Sentencing Commission read its statute and defined its task ...
made uniformity the key objective of the guidelines”).

37. 18 U.S.C.§ 3553(b) (2012).

38. 1987 USSG, supra note 31, ch. 1, pt. A, intro. cmt. 4(b), at 1.7; see also Kate StitH &
Jose A. CABRANES, FEAR OF JUDGING: SENTENCING GUIDELINES IN THE FEDERAL CoOURTS 72-75 (1998)
(detailing how “the Commission has gone out of its way to limit downward departures”);
Terence F. MacCarthy & Nancy B. Murnighan, The Seventh Circuit and Departures from the
Sentencing Guidelines: Sentencing By Numbers, 67 CHL-KenT L. Rev. 51, 56 (1991) (detailing how
the guidelines “indicat[ed] the Commission’s belief that courts will rarely in fact need to exercise
their legal freedom to depart”).

39. See 1987 USSG, supra note 31, §§ 5H1.1-1.6 (stating age, education, vocational skills,
mental and emotional conditions, physical condition, previous employment record, family ties
and responsibilities, and community ties are “not ordinarily relevant in determining whether
a sentence should be outside the guidelines”); id. §5H1.4 (providing that drug dependence or
alcohol abuse “is not a reason for imposing a sentence below the guidelines”).
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and severity of its guidelines through amendments that largely overruled
judicial decisions developing possible grounds for departing downward from
guideline ranges.*” Advocacy from the U.S. Department of Justice, in courts,
in Congress, and in the Sentencing Commission, further contributed to
guideline amendments and statutory developments that preserved and reified
the guidelines’ inflexibility and toughness.* And complexity concerns have
persisted as the guidelines have been amended nearly 800 times in less than
three decades,”” and as the Guidelines Manual has grown to more than 500
pages of sentencing instructions.*

The scope and process for the consideration of offense conduct within the
guidelines has been an additional factor and concern in the operation of the
federal sentencing guidelines (and one that may have ultimately sparked new
constitutional doctrines). Seeking to reduce the significance of prosecutorial
charging and plea choices, the federal sentencing guidelines require
consideration of all “relevant conduct” in the determination of applicable
sentencing ranges.* Consequently, federal sentencing judges are required in
guideline determinations to take into account certain conduct that was never
formally charged or proven, and even must sometimes consider evidence
related to a charge on which a defendant was acquitted at trial.*

40. See Judy Clarke, The Sentencing Guidelines: What a Mess, FEp. PrRoBATION, Dec. 1991, at
45 (reviewing Commission amendments which seemed to overrule judicial efforts consider
offender characteristics).

41.  See,e.g,, Frank O.Bowman III, The Failure of the Federal Sentencing Guidelines: A Structural
Analysis, 105 Corum. L. Rev. 1315, 1332-40 (2005) (lamenting that the “positions taken by the
Department on sentencing, both in Congress and before the Sentencing Commission, have
been notable for their almost invariable advocacy of ever-tougher sentencing rules and virtually
unyielding opposition to any mitigation of existing sentencing levels”); Alan Vinegrad, The
New Federal Sentencing Law, 15 FEp. SENT’G Rep. 310 (2003) (describing sentencing provisions
of PROTECT Act championed by the Justice Department to limit judicial departures from the

guidelines).
42, See U.S. SENTENCING COMM'N, GUIDELINES MANUAL app. C (2016).
43.  Seeid.

44, See id. § 1B1.3.

45.  See, e.g., United States v. Watts, 519 U.S. 148 (1997) (holding that the Constitution did not
bar guideline increases in a defendant’s punishment based on “conduct underlying the acquitted
charge, so long as that conduct has been proved by a preponderance of the evidence”); see also
Laurie P. Cohen, How Judges Punish Defendants for Offense Unproved in Court, WALL ST. J., Sept.
20, 2004, at Al (discussing individual federal cases in which defendants received large sentence
increases based on unproved offense conduct).
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C. THE SUPREME COURT’S CONSTITUTIONAL
JOLT TO GUIDELINE SYSTEMS

In 2004 and 2005, a somewhat unexpected turn in the U.S. Supreme Court’s
Sixth Amendment jurisprudence jolted state and federal guideline sentencing
systems. Prior to the emergence of this new jurisprudence, the Supreme Court
had repeatedly indicated that sentencing proceedings were to be treated
constitutionally differently—and could be far less procedurally regulated—
than a traditional criminal trial.*® But after confronting new procedural issues
as a result of new substantive sentencing laws, the Supreme Court started to
express constitutional doubts about judicial fact-finding and traditionally lax
sentencing procedures.*” In 2000, the Supreme Court formally held in Apprendi
v. New Jersey that “[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum
must be submitted to a jury, and proved beyond a reasonable doubt.”*® The
import and impact of this constitutional principle for guideline sentencing
systems became apparent via the Supreme Court’s 2004 ruling in Blakely v.
Washington, which invalidated judicial fact-finding to enhance sentences
within a state guideline system.** Shortly thereafter, in United States v. Booker,
the Supreme Court declared unconstitutional the federal sentencing guideline
system’s reliance on judicial fact-finding.”

The Supreme Court’s landmark Booker decision—which had two majority
opinions emerging from two distinct coalitions of Justices—first declared
that the federal sentencing guidelines, by depending on judges to find facts
at sentencing for determining applicable guideline ranges, violated the
Sixth Amendment’s jury trial right. But the prescribed remedy for this Sixth
Amendment problem was not to require jury findings but rather to recast the
federal sentencing guidelines as “effectively advisory.”! So, through the dual
rulings of dueling majorities, the Supreme Court in Booker declared that the
federal sentencing system could no longer mandate sentences based on judicial
fact-finding, but it remedied this problem by granting sentencing judges
new authority to vary from guidelines ranges after engaging in the very same
judicial fact-finding and guideline calculations they had conducted when the
guidelines were mandatory.

46.  See generally Douglas A. Berman, Conceptualizing Booker, 38 Ariz. St. L.J. 387, 388-401
(2006) (reviewing Supreme Court jurisprudence on sentencing procedures).

47. See Jones v. United States, 526 U.S. 227 (1999); Berman, supra note 46.

48. 530 U.S. 466, 490 (2000).

49. 542 U.S.296 (2004).

50. 543 U.S. 220 (2005).

51.  Id.at245.
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The development and application of the Supreme Court’s modern Sixth
Amendment jurisprudence to preclude judicial fact-finding in mandatory
but not advisory guideline systems has stirred much controversy and debate
among policymakers, practitioners, and academics.” But after an initial wave
of uncertainty and litigation, most state sentencing guideline systems have
been able to make modest and manageable adjustments to their sentencing
procedures to accommodate the Supreme Court’s new constitutional rules.*
In the federal sentencing system, the Booker decision’s conversion of guidelines
from mandates to advice has been largely perceived, especially by federal
district judges, federal defense attorneys and some academics, as a positive
improvement to a sentencing system long viewed as needing major reform.>

District judges and defense attorneys have generally championed the post-
Booker federal sentencing system largely because the “advisory” status of the
guidelines helps alleviate sentencing rigidity and severity problems. Free from
having to follow the guidelines and from having non-guideline sentences
subject to searching appellate review, federal district judges now more regularly
sentence below the guidelines’ recommended prison terms, particularly in
drug, fraud and child-pornography cases involving first-time offenders.”
Sentencing judges have utilized their new post- Booker discretion to give greater
attention to mitigating offender characteristics generally deemed oft-limits

52.  See generally Douglas A. Berman & Stephanos Bibas, Making Sentencing Sensible, 4 OHiO
St1. J. Crim. L. 37 (2006); Frank O. Bowman III, Debacle: How the Supreme Court Has Mangled
American Sentencing Law and How It Might yet Be Mended, 77 U. Cur. L. Rev. 367, 377 (2010);
Kevin R. Reitz, The New Sentencing Conundrum: Policy and Constitutional Law at Cross-Purposes,
105 Corum. L. Rev. 1082 (2005).

53.  See Stephanos Bibas & Susan Klein, The Sixth Amendment and Criminal Sentencing,
30 Carpozo L. Rev. 775, 785-88 (2008) (detailing that about half of the roughly states with
sentencing schemes impacted by Blakely created means for jury determination of some
aggravating sentencing factors while other made their guidelines advisory); see also Richard S.
Frase, Blakely in Minnesota, Two Years Out: Guidelines Sentencing Is Alive and Well, 4 Onio Sr. J.
Crim. L. 73 (2007).

54, See U.S. SENTENCING COMM’N, RESULTS OF SURVEY OF UNITED STATES DISTRICT JUDGES, JANUARY
2010 THROUGH MARCH 2010 (2010) (reporting large percentage of federal district judges favoring
advisory guidelines to prior mandatory system or fully discretionary system); Amy Baron-Evans
& Kate Stith, Booker Rules, 160 U. Pa. L. Rev. 1631, 1667-81 (2012) (detailing the “success of
advisory guidelines”); Nancy Gertner, Supporting Advisory Guidelines, 3 Harv. L. & PoL’y Rev.
262 (2009).

55. See U.S. SENTENCING COMM'N, 2015 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS, at fig.
G (2015); Jillian Hewitt, Fifty Shades of Gray: Sentencing Trends in Major White-Collar Cases,
125 Yare L.J. 1018, 1024-25 (2016) (noting how in certain fraud cases “the rate at which judges
impose non-government-sponsored below-range sentences has increased dramatically”).
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by the guidelines, and many practitioners and academics have joined district
judges in lauding the post-Booker system for having made a rigid and harsh
federal sentencing system more balanced and proportional.

But not everyone sees federal sentencing after Bookeras an improved guideline
system worth preserving. Some are quick to note that the post-Booker system
retains many of the complexity, severity, and procedural problems that drew
wide criticisms before Booker while layering on the new problem of sentencing
judges now having essentially unreviewable discretion to follow or ignore
guideline recommendations as they see fit.* The U.S. Department of Justice and
the U.S. Sentencing Commission have expressed concern that Booker’s jolt of
judicial discretion has produced, over time, increased sentencing disparity as
some sets of judges regularly follow the advisory guidelines while others regularly
do not.” And though subject to much empirical debate, at least some research
suggests that post-Booker increases in interjudge disparity has also served to
increase racial sentencing disparity.”® Perhaps most tellingly given their unique
perspectives on the virtues and vices of the Booker advisory guideline system,
the current Acting Chair of the U.S. Sentencing Commission (Judge William
Pryor) and a former Commission Chair (Judge William Sessions) have both
suggested in print major “fixes” to the post-Booker federal sentencing system
through the creation of new, significantly simplified, binding guidelines.”

56.  See, e.g., Frank O. Bowman III, Nothing Is Not Enough: Fix the Absurd Post-Booker Federal
Sentencing System, 24 Fep. SENT’G Rep. 356 (2012); Ryan W. Scott, Booker’s Ironies, 47 U. ToL. L.
REv. 695 (2016).

57. U.S. SENTENCING COMM’N, REPORT ON THE CONTINUING IMPACT OF UNITED STATES V. BOOKER ON
FEDERAL SENTENCING 8 (2012) (noting that after Booker “the rates of nongovernment sponsored
below range sentences were sufficiently varied within each district to cause concern that similar
offenders committing similar crimes were sentenced differently depending upon the judge”);
Letter from Jonathan J. Wroblewski, Dir., Office of Pol'y & Legis., U.S. Dep’t of Justice, to
William K. Sessions III, Chair, U.S. Sentencing Comm’n (June 28, 2010) (expressing concern
about federal sentencing fragmenting into “two separate regimes [which] leads to unwarranted
sentencing disparities”).

58.  Compare Scott, supra note 56, at 717 (reviewing studies indicating “that racial disparities
have increased in the aftermath of Booker”); with Hofer, supra note 30, at 689 (contending that
“Booker contributed to a decrease in the most significant source of racial disparity” in the federal
sentencing system).

59.  See William Pryor, Returning To Marvin Frankel’s First Principles In Federal Sentencing,
29 Fep. SENT’G Rep. 95 (2017) (calling for a new “system of presumptive guidelines, a radically
simpler system with wider sentencing ranges and fewer enhancements”); William K. Sessions
111, At the Crossroads of the Three Branches: The U.S. Sentencing Commission’s Attempts to Achieve
Sentencing Reform in the Midst of Inter-Branch Power Struggles, 26 J. L. & Pot. 305 (2011) (urging
reforms to “streamline individual guidelines ... and also simplify the Sentencing Table in Chapter
Five of the Guidelines Manual to provide for fewer and broader sentencing ranges”).
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III. LESSONS LEARNED AND PERSISTENT CONCERNS
A. THE ENDURING WISDOM OF SENTENCING GUIDELINES

Despite the many ugly facets of the federal system’s experience with
guidelines, no policymaker or researcher has ever called for a return to a wholly
discretionary system with judges having unfettered and unreviewable authority
to impose any sentence from within broad statutory ranges. Despite a wide
array of concerns and criticisms about a wide array of sentencing laws and
procedures in state and federal guideline systems, nobody seems to believe—
indeed, nobody has even been heard to suggest—that a return to the type of
sentencing Judge Frankel decried as “lawless” is even worth considering.

The modern consensus supporting the creation of sentencing law includes
a significant affinity for that law to take the form of formal guidelines.
Policymakers, practitioners, and researchers often report or atleast acknowledge
many system-wide and case-specific benefits flow from modern guideline-type
reforms in the nearly two dozen U.S. states (and the District of Columbia)
using some form of this modern sentencing structure.®” As Richard Frase has
crisply explained, “state guidelines are popular because they have proven more
effective than alternative sentencing regimes as a means to promote consistency
and fairness, set priorities in the use of limited correctional resources, and
manage the growth in prison populations.”' As mentioned earlier, the
American Law Institute’s multi-year project to revise the Model Penal Code’s
sentencing chapter is built around what it calls the commission-guidelines
model,®* and its reporter noted that “after five years of study, the commission-
guidelines model became the cornerstone of the American Bar Association’s
Criminal Justice Standards for Sentencing, published in 1994 [and] in 2006, the
bipartisan Constitution Project also recommended the commission-guidelines
structure to federal and state policymakers as part of its ongoing sentencing
initiative.”® In other words, every serious modern study of U.S. sentencing has
reached the conclusion that a well-designed guideline structure provides the
best means for the express articulation of sound standards to inform and shape
individual sentencing outcomes and to promote transparency and the rule of
law throughout a sentencing system.

60.  See Richard S. Frase, State Sentencing Guidelines: Diversity, Consensus, and Unresolved
Policy Issues, 105 Corum. L. Rev. 1190 (2005).

6l. Id at1192.

62. See MopEL PENAL CODE: SENTENCING (Tentative Draft No. 1, 2007).

63. Id
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The uneven federal experience with sentencing guidelines documents that
the particularized implementation and application of a guideline system will
significantly influence how, and how well, guidelines advance the consistent
and deliberative application of proportionate punishments in individual cases
and across an entire criminal justice system. The federal guideline system’s
emphasis on precise quantifiable offense harms and its de-emphasis of
potential mitigating offender characteristics contributed to harmfully complex,
rigid, and severe sentencing rules for federal judges. State guideline systems
have generally been much more successful in the view of all stakeholders
and researchers in part because state legislatures and commissions have kept
guideline rules relatively simple: By focusing primarily on the offenses of
conviction, and through the use of broader sentencing ranges and more liberal
departure criteria, state guidelines have generally achieved a more sound and
satisfying balance between sentencing directives and judicial discretion.

The wisdom of Judge Frankel’s reform advocacy is reflected not only
in enduring affinity for sentencing guidelines, but also in the widespread
creation of sentencing commissions. Though state commissions have taken
on various forms and assumed varying responsibilities, modern experiences
have reinforced that a permanent and independent specialized agency is
best positioned to develop, monitor, assess, and revise successful sentencing
guidelines.®* And the basic mandate for any commission, as well articulated
by Michael Tonry, should be to develop “guidelines that classify offenses and
offenders in reasonable ways, that authorize sentences that accord with the
sensibilities of most of the judges and prosecutors charged to apply them,
and that allow sufficient flexibility for the individualization of sentences to
take account of special circumstances and of applicable rehabilitative and

»65

incapacitative considerations.

B. PROSECUTORIAL POWERS AND
(OVER)RELIANCE ON IMPRISONMENT

Though prosecutors have always been able to exercise some control over
a defendant’s sentence through charging decisions and plea negotiations,
guideline sentencing systems can formally and functionally enhance the power
of prosecutors to dictate specific sentencing outcomes. Scholars have long
expressed concerns that structured and determinate sentencing systems will

64. See, e.g., Rachel E. Barkow, Administering Crime, 52 UCLA L. Rev. 715 (2005); Robert
Weisberg, How Sentencing Commissions Turned Out to Be a Good Idea, 12 BERKELEY J. Crim. L. 179
(2007).
65.  Michael Tonry, The Functions of Sentencing & Sentencing Reform, 58 STan. L. Rev. 37, 66
(2005).
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problematically transfer undo sentencing authority and discretion from judges
to prosecutors,* but no sentencing system has yet devised an easy or effective way
to ensure prosecutorial power and discretion to influence sentencing outcomes
is limited or always exercised in transparent, fair, and appropriate ways. Indeed,
efforts to mute the impact of prosecutorial decisions in the federal system by
requiring consideration of uncharged “relevant conduct” through intricate
guideline sentencing criteria has, in various ways, only further enhanced the
functional powers of prosecutors to influence sentencing outcomes.

The unique combination of intricate offense-oriented sentencing guidelines
buttressed by numerous severe mandatory minimum sentencing statutes has
given federal prosecutors many means to constrain or dramatically shape
a judge’s sentencing decision-making.”” But even in less complex and less
severe state guideline systems, prosecutorial charging and plea-bargaining
decisions can and will often significantly impact what particular sentence or
ranges are available or likely to be imposed by a judge.®® The very consistency
and transparency that guideline sentencing structures foster enhance the
ability of prosecutors to predict and assess the likely impact of their charging
and bargaining decisions, and their functional power is further enhanced
because, as the U.S. Supreme Court has noted, the “criminal justice today is
for the most part a system of pleas, not a system of trials.”® Consequently,
the goals of achieving greater sentencing consistency and proportionality
through sentencing guideline structures will always be impacted, and can be
dramatically undercut, by the discretionary, largely unreviewable, and often
opaque charging and bargaining work of a jurisdiction’s prosecutors.

The modern move toward sentencing guideline systems drafted by legislatures
and commissions has likely played at least some role in the modern American

66.  See Albert W. Alschuler, Sentencing Reform and Prosecutorial Power: A Critique of Recent
Proposals for “Fixed” and “Presumptive” Sentencing, 126 U. Pa. L. Rev. 550, 550-51 (1978).

67.  See Rachel E. Barkow, Institutional Design and the Policing of Prosecutors: Lessons from
Administrative Law, 61 StaN. L. Rev. 869, 871 (2009); Frank O. Bowman III, Mr. Madison Meets
a Time Machine: The Political Science of Federal Sentencing Reform, 58 Stan. L. Rev. 235, 244
(2005); Melissa Hamilton, McSentencing: Mass Federal Sentencing and the Law of Unintended
Consequences, 35 Carp0OzO L. Rev. 2199, 2233-40 (2014); Marc L. Miller, Domination and
Dissatisfaction: Prosecutors as Sentencers, 56 STaN. L. Rev. 1211, 1252-59 (2004).

68.  SeeRonald E Wright & Rodney L. Engen, The Effects of Depth and Distance in a Criminal
Code on Charging, Sentencing, and Prosecutor Power, 84 N.C. L. Rev. 1935 (2006); see also John
E. Pfaff, “Prosecutorial Guidelines,” in Volume 3 of the present Report; Jenia I. Turner, “Plea
Bargaining,” in Volume 3 of the present Report.

69.  Lafler v. Cooper, 566 U.S. 156, 170 (2012). As the Supreme Court further noted, “ninety-
seven percent of federal convictions and ninety-four percent of state convictions are the result of
guilty pleas.” Id.
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reliance on incarceration (and lengthy terms of incarceration) as a first-order
punishment option. In principle, a guideline system need not and should not
be more penal than any other sentencing system—indeed, a well-designed
and well-managed guideline system can play an important role in regulating
prison growth and can also guide prosecutors and judges toward considering
alternatives to imprisonment for certain classes of offenses and offenders. But,
in practice, the modern sentencing guideline era has coincided with the modern
American mass-incarceration era.”’ Various big and small factors may account
for sentencing guidelines contributing, directly and indirectly, to excessive use
and excessive terms of incarceration in recent decades. For example, months
of prison time rather than alternative punishments are easier to map onto a
guideline grid; legislatures and sentencing commissions, making pre-emptive
decisions about crime and punishment, will always tend to be more punitive
than judges in response to any real or perceived crime problem; and emphasis
on sentencing uniformity fuels a “leveling-up” dynamic where distinctly lenient
sentences lead to calls for consistently harsher guidelines while distinctly harsh
sentences rarely lead to efforts to ensure more consistent leniency.”

Encouragingly, as the human, social, and economic costs of modern mass
incarceration are becoming a greater concern for not only advocates but also
policymakers, we are seeing growing efforts to modify and leverage guideline
sentencing systems to reduce sentence severity and prison populations.”? But in
both state and federal systems, significantly lowering whatever “prison numbers”
are linked to particular offenses and offenders is still always a significant political
and practical challenge, and there is continuing reason to fear that sentencing
guideline systems’ institutional and substantive structures often make it much
easier for sentences to be ratcheted up rather than ratcheted down.

C. HOBGOBLINS AND DEEPER VALUES

To parrot Ralph Waldo Emerson, one final profound criticism of modern
sentencing reforms might be that a foolish consistency has become the
hobgoblin of little guideline systems. Guideline sentencing reforms have

70.  See generally Todd R. Clear & James Austin, “Mass Incarceration,” in the present Volume.
71. See Lynn Adelman & Jon Deitrich, Marvin Frankel’s Mistakes and the Need to Rethink
Federal Sentencing, 13 BERKELEY J. CRiM. L. 239, 250-257 (2008) (arguing that “America’s history
of harsh sentencing” and undue concern for sentencing uniformity made it inevitable that a
guideline system would increase sentencing severity).

72.  In the federal system, Congress’s passage of the Fair Sentencing Act of 2010 to reduce
crack cocaine sentences, along with the U.S. Sentencing Commission’s reductions in the severity
of the crack guidelines and then all the drug guidelines, has served to reduce the prison sentences
of nearly a quarter of the federal prison population in recent years.
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robustly responded to Judge Frankel’s call to bring law to sentencing, but Judge
Frankel’s ultimate goal and advocacy was for sentencing decision-making to be
informed by principle and purpose. Too often the development and evolution
of guideline sentencing law has not been concerned sufficiently (or arguably
concerned at all) with deeper values that go beyond superficial accounts of
sentencing consistency or apparent disparities. As articulated recently by
Richard A. Bierschbach and Stephanos Bibas, in more than a few modern
guideline sentencing systems, it can seem that “math supplanted morality.””?

Once again, the federal sentencing system provides an example of this
“values vacuity” problem and raises questions as to whether the guideline
model itself or just its federal expression accounts for it. One member of the
original U.S. Sentencing Commission famously dissented from the original
federal guidelines because they failed to embrace a particular philosophy
of sentencing,’* and the original Commission’s refusal to embrace any
defined sentencing theory may in part account for the system’s subsequent
obsession with measures of disparity and guideline compliance rather than
the achievement of deeper purposes. In turn, many years into the operation
of the federal guideline system, Michael Tonry noted how “latent functions
of sentencing policy—using sentencing to achieve personal, ideological, or
politically partisan goals—sometimes fundamentally” eclipsed pursuit of
principled overt goals by many practitioners and policymakers.”” And even
after the Supreme Court’s Booker decision required federal sentencing decision-
making to attend specifically to the provisions of the Sentencing Reform Act
that articulate the traditional purposes of punishment,’® tens of thousands
of federal criminal defendants are sentenced each year without any serious,
sustained, and explicit discussion among federal judges or other stakeholders
about whether the federal sentencing process or specific sentencing outcomes
are truly serving these purposes (or any other purposes).

Sentencing guideline systems should make it easier, not harder, for
policymakers and practitioners to engage with substantive and structural

73.  Richard A. Bierschbach & Stephanos Bibas, What’s Wrong with Sentencing Equality?, 102
Va. L. Rev. 1447, 1455, 1465 (2016).

74.  Dissenting View of Commissioner Paul H. Robinson on the Promulgation of Sentencing
Guidelines by the United States Sentencing Commission, 52 Fed. Reg. 18121, 18125-27 (May
1, 1987); see also Paul H. Robinson, A Sentencing System for the 21st Century?, 66 TEX. L. Rev. 1
(1987) (“system that adopts no distributive principle and relies upon a mathematical average of
past sentences, provides ‘bastardized” sentences”).

75.  Tonry, supra note 65, at 64.

76. 543 U.S. 220, 245 (2005) (explaining that judges, with the guidelines now advisory, must
“tailor the sentence in light of other statutory concerns” set forth in § 3553(a)).
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values more dynamic and deeper than just uniformity or disparity. Indeed,
state guideline systems have been better-received by judges and practitioners,
and have generally been perceived as more successful by researchers and
commentators, when they have been developed by legislators and commissions
with avowed policy commitments and systemic goals. Critically, an array of
distinct types of goals can be pursued within guideline systems—guidelines
might focus on substantive goals like retributivism and deterrence,” on
procedural goals like transparency and giving voice to varied stakeholders in
the sentencing process, on functional goals like managing prison populations
or case-processing efficiency. But, while we now have no shortage of sentencing
law throughout the United States, arguably there still is a shortage of principle
and purpose in much of our nation’s sentencing decision-making. More
than two decades ago, the American Bar Association during its revision of
recommended sentencing standards observed that “without reasonably clear
identification of goals and purposes, the administration of criminal justice will
be inconsistent, incoherent, and ineffectual.””® Guideline systems hold great
potential, though potential that is not always easily realized, in enabling the
articulation of goals and purposes so that sentencing systems can be consistent,
coherent, and effectual.

RECOMMENDATIONS

The forgoing review of the modern history of guideline sentencing reforms
suggests at least the three following recommendations for lawmakers and
policy advocates.

1.  Each jurisdiction should create a permanent sentencing commission
with responsibility for creating and refining sentencing guidelines
to guide and structure sentencing decision-making. Throughout the
United States, guidelines sentencing systems created and monitored
by sentencing commissions have consistently proven more effective
than alternative regimes at facilitating the development of sensible and
transparent sentencing law that promotes consistency and fairness in
individual sentencing outcomes and helps set penal priorities and manage
the growth in prison populations over time.

2. Intheir development and revision, sentencing guidelines should not be
too intricate, too rigid, or too severe. Across a number of metrics and in
the view of nearly all stakeholders, relatively simple guideline structures

77.  For discussions of these goals, see Jeffrie G. Murphy, “Retribution,” in the present Volume;
and Daniel S. Nagin, “Deterrence,” in the present Volume.
78.  AMm. BAR Ass’N, STANDARDS FOR CRIMINAL JUSTICE: SENTENCING 18-2.1 cmt. (3d ed. 1994).
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that focus primarily on conviction offenses, using broader sentencing
ranges and providing liberal rules for departure from the ranges,
have generally achieved a more sound and satisfying balance between
sentencing directives and judicial discretion in operation.

Policymakers should ensure that a permanent sentencing commission
is given sound policy direction, sufficient independence, and adequate
resources to create, monitor, and modify guideline sentencing rules over
time. The myriad challenges in designing and managing the particulars
of an effective guideline sentencing system not only demand the creation
of a permanent sentencing commission, but also demand giving this
commission the political freedom and procedural tools essential to its
substantive work.






Mandatory Minimums
Erik Luna’

Mandatory minimum sentencing laws eliminate judicial
discretion to impose sentences below the statutory minimum.
These laws, known as “mandatory minimums,” can produce
punishment that is unjust in its disproportionality. Studies have
also shown that mandatory minimums are unlikely to reduce
future crime. As a practical matter, mandatory minimums transfer
sentencing power from judges to prosecutors, who may place
unfair pressures on defendants to plead guilty while also distorting
the legal framework of separated powers. The laws tend to create
sentencing disparities by treating similar offenders differently and
different offenders the same. Because of their inflexible nature,
mandatory minimums encourage manipulations of the system
and even outright deceit. The laws have helped make the United
States the most punitive nation in the Western world. For these
and other reasons, mandatory minimums should be reformed.

INTRODUCTION

A mandatory minimum sentence requires that an individual convicted of
a given offense be incarcerated for at least the minimum term set by statute.
These so-called “mandatory minimums” have been the focus of recent calls
for change in American criminal justice.! Reform efforts have been supported
by practitioners, researchers, public interest groups, and prominent legal
organizations such as the American Bar Association and the American Law
Institute. Likewise, numerous judges have voiced dismay at the excessive
punishment that courts are required to impose pursuant to mandatory
minimums, including Justice Stephen Breyer, Justice Anthony Kennedy, and
the late Chief Justice William Rehnquist.

*
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The most interesting and potentially influential opposition to mandatory
minimums has come from government officials and political conservatives. At
various times in their careers, the previous four presidents have all doubted
the wisdom of long mandatory sentences. Current and former members of
Congress, several attorneys general and other high-level law enforcement
officials, and even a former “drug czar” have disputed the justice of mandatory
minimums. In addition, conservative commentators and organizations (e.g.,
the American Conservative Union and Americans for Tax Reform) have called
for the review of mandatory minimums. Some opinion polls even suggest that
opposition is growing within the general public.?

Nonetheless, the reform or elimination of mandatory minimums may
face long-standing political hurdles. Even during periods of low crime rates,
the public has expressed fear of victimization and a belief that criminals
were not receiving harsh enough punishment. Lawmakers have responded in
kind with new crimes and stiffer penalties, including mandatory sentencing
statutes. Conversely, reform proposals have carried a career-ending risk for
politicians, who could be labeled “soft on crime” by allegedly providing the
means for dangerous criminals to escape with lenient sentences. This political
dynamic has stymied previous efforts to reform mandatory minimums. In fact,
the laws remained politically popular well into the new millennium. As one
U.S. Attorney noted in 2007, “[E]very Administration and each Congress on
a bipartisan basis has ... supported mandatory minimum sentencing statutes
for the most serious of offenses.”® Moreover, recent rumblings by the U.S.
Department of Justice suggest a counter-movement is afoot in favor of federal
mandatory minimums.*

So although there is reason for hope in some reforms to mandatory
minimums, further change will require concerted, broad-based, and well-
informed support. This chapter provides the basic background on mandatory
minimum sentences and some of the principal arguments for their reform. The

2. For instance, one survey found that a majority of those polled opposed mandatory
minimums for nonviolent offenses and stated that they would vote for a congressional candidate
who supports ending such sentences. See Fams. AGAINST MANDATORY MINIMUMS, OMNIBUS SURVEY
(2008), http://www.famm.org/Repository/Filess/ FAMM%20poll%20n0%20embargo.pdf;  see
also Luna & Cassell, supra note 1, at 3 n.8.

3. Richard B. Roper, Mandatory Sentencing, 19 Fep. SENT’G Rep. 351, 352 (2007).

4. See, e.g., Rebecca R. Ruiz, Sessions to Toughen Rules on Prosecuting Drug Crimes, N.Y.
Tves (May 9, 2017), https://www.nytimes.com/2017/05/09/us/politics/jetf-sessions-sentencing-
criminal-justice.html?_r=0; Sari Horwitz, How Jeff Sessions Wants to Bring Back the War on
Drugs, WasH. Post (Apr. 8, 2017), https://www.washingtonpost.com/world/national-security/
how-jeff-sessions-wants-to-bring-back-the-war-on-drugs/2017/04/08/414ce6be-132b-11e7-
ada0-1489b735b3a3_story.html?utm_term=.5be32846d997.
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criticisms of mandatory minimums are long-standing and well-documented;
they should be known to any policymaker with the ability to shape these laws.

I. BACKGROUND

Enacted by statute, mandatory minimums set the lower limits for sentencing
particular offenses and particular offenders. If a defendant is convicted of a
given crime, his offense meets some criterion, or he has a certain criminal
history—typically measured by objective factors, such as the quantity of
drugs possessed, the presence of a firearm, or the number of prior felony
convictions—then he must be sentenced to at least the legislatively prescribed
prison term. The sentencing judge has no discretion to impose a lesser term
(though she may have the authority to dole out a longer sentence).

To be clear, this chapter is not concerned with every conceivable law
that, in theory, might be classified as a mandatory minimum. After all, every
sentencing statute that requires incarceration is, in some sense, a “mandatory
minimum”—even if the underlying crime is a misdemeanor carrying a
compulsory punishment of, say, one day in jail. This chapter focuses instead
on felonies with mandatory terms usually measured in years of imprisonment.
Admittedly, there is a certain pedigree to such sentencing schemes. Congress
enacted the first batch of mandatory minimums in the late 18th century,” and
new mandatory minimums have been added over the ensuing two centuries,
both in the federal and state systems. Until recent times, however, such laws
were enacted only occasionally and did not target entire classes of crimes.®

The modern rise of mandatory sentencing can be traced to an increasing
punitiveness in the American approach to criminal justice. For instance, scholars
have argued that U.S. crime-control policy has been shaped by a series of “moral
panics,” where intense outbursts of emotion impede rational deliberation, lead
individuals to overestimate a perceived threat and to demonize a particular
group, and thereby generate a public demand for swift and stern government
action.” Politicians have exploited citizen anxiety over crime and security, best
exemplified by the declaration of a “war” on crime (or drugs or, most recently,
terrorism), such that the United States now governs through crime.* Moreover,

5. See U.S. SENT’G COMM’N, REPORT TO CONGRESS: MANDATORY MINIMUM PENALTIES IN THE
FEDERAL CRIMINAL JUSTICE SYSTEM 7-9 (2011) [hereinafter 2011 SpEcIAL REPORT].

6. See U.S. SENT’G COMM’N, SPECIAL REPORT TO CONGRESS: MANDATORY MINIMUM PENALTIES IN THE
FEDERAL CRIMINAL JUSTICE SYSTEM 6 (1991) [hereinafter 1991 SpEcIAL REPORT].

7. See MICHAEL ToNRY, THINKING ABOUT CRIME: SENSE AND SENSIBILITY IN AMERICAN PENAL
CULTURE ch. 4 (2004).

8. See JONATHAN SIMON, GOVERNING THROUGH CRIME: How THE WAR ON CRIME TRANSFORMED

AMERICAN DEMOCRACY AND CREATED A CULTURE OF FEAR (2007).



120 Reforming Criminal Justice

scholars agree that the media portrayal of crime increases the public’s demand
for punitive policies—which, in turn, provides an incentive for lawmakers to
create new crimes and increase punishments in order to be seen as “tough on
crime,” a time-tested way to win an election.

This understanding helps explain the rise and persistence of mandatory
minimums. Their enactment often does not involve “any careful consideration”
of the ultimate effects, Chief Justice Rehnquist once noted. Instead, mandatory
minimums “are frequently the result of floor amendments to demonstrate
emphatically that legislators want to ‘get tough on crime.” Consider, for
instance, the enactment of 18 U.S.C. § 924(c) as part of the Gun Control Act of
1968. The legislation was a response to public fear over street crime, civil unrest,
and the murder of Martin Luther King, Jr. The day after the assassination of
Robert E Kennedy, § 924(c) was proposed as a floor amendment and passed
that same day with no congressional hearings or committee reports, only a
speech by the amendment’s sponsor about its catchphrase goal “to persuade
the man who is tempted to commit a federal felony to leave his gun at home.”"
Since then, Congress has amended the law several times and converted it into
one of the nation’s most draconian punishment statutes. Under § 924(c),
possessing a firearm during a predicate crime, including any drug offense,
carries a 5-year mandatory minimum sentence. Any additional violation
results in a 25-year mandatory minimum sentence, where each violation must
be served consecutively (i.e., one after the other).

Another example comes from the passage of the Anti-Drug Abuse Act
of 1986, which created a regime of mandatory minimum sentences of 5 or
10 years’ imprisonment based on the type and amount of drug involved."
Among other things, the legislation produced a 100:1 ratio of crack to powder
cocaine penalties. For instance, trafficking 50 grams of crack cocaine (less than
2 ounces) and trafficking 5,000 grams of powder cocaine (approximately 11
pounds) resulted in the same 10-year mandatory minimum sentence. A driving
force behind the law was the media frenzy and moral panic over crack cocaine
following the overdose death of basketball star Len Bias.'? The bill was pushed
forward in a headlong, result-oriented surge, and enacted without hearings or
input from experts. Some lawmakers conceded that the legislation attempted
to appease an electorate that had become hysterical over an alleged epidemic of

9. William H. Rehnquist, Luncheon Address (June 18, 1993), in U.S. SENT’G COMM'N, DRUGS
AND VIOLENCE IN AMERICA 283, 287 (1993).

10. 114 Cona. Rec. 22,231 (1968) (statement of Rep. Poff).

11.  Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, 100 Stat. 3207 (1986).

12. See Luna & Cassell, supra note 1, at 25-26.
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crack cocaine, which was fed in part by inflammatory claims about the drug.
At the height of the Bias incident, a Washington Post editorial gibed that in the
prevailing can-you-top-this environment, “an amendment to execute pushers
only after flogging and hacking them” might have been enacted by Congress."
Ironically, it was later revealed that Bias died from ingesting powder cocaine,
not crack." But by then, it didn’t matter. Indeed, Congress would create a
5-year mandatory minimum sentence for simple possession of 5 grams of
crack cocaine, meaning that about a teaspoon of crack possessed for personal
use would result in a half-decade term in federal prison.”” Congress was not
alone, however, as many states would adopt laws codifying dramatic sentencing
disparities between crack and powder cocaine.'®

Still another example is provided by get-tough recidivist statutes,
epitomized by the so-called “three strikes and youre out” laws. Although the
basic concept—increasing the punishment for repeat offenders—has existed
for centuries in law, the ferocity of modern recidivist statutes is a relatively
recent development. Under these laws, an offender must receive a life sentence
or a multi-decade prison term if he has been convicted of a specified number
of predicate felonies or “strikes.” Pursuant to California’s law, for instance,
an offender with one prior serious or violent felony conviction must receive
twice the sentence otherwise prescribed for his current felony conviction. As
originally enacted, the law required a minimum sentence of 25 years to life for
a felony conviction where the offender had at least two prior serious or violent
felony convictions, even if the current felony was neither serious nor violent."”

In 1993, the underlying bill was stalled in committee and appeared unlikely
to receive even a general legislative vote, until a single harrowing event captured
the media’s attention and the public’s imagination: the kidnapping and murder
of 12-year-old Polly Klaas." The story horrified not only the victim’s hometown
of Petaluma, California, but also the entire country, receiving national news
coverage and stimulating a surge in public fear of crime and violence, all in spite
of declining crime rates. When the story broke that the killer had an extensive

13.  Henry Scott Wallace, Mandatory Minimums and the Betrayal of Sentencing Reform, 40 FEp.
B. News & J. 158, 159 n.30 (1993) (quoting editorial).

14. See, e.g., Marc Mauer, The Disparity on Crack-Cocaine Sentencing, Bos. GLOBE, July 5, 2006,
at7.

15.  Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181 (1988).

16. NicoLe D. PORTER & VALERIE WRIGHT, THE SENTENCING PrOJECT, CRACKED JUSTICE 2 (2011).
17. See CaL. PENAL CODE § 667 (West 1994) (codified legislation); CaL. PENaL Copt § 1170.12
(West 1994) (codified ballot initiative).

18. See Erik Luna, Foreword: Three Strikes in a Nutshell, 20 T. JErrersoN L. Rev. 1, 3-7 (1998)
(describing background of three strikes law).
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rap sheet, California lawmakers raced to revive the anti-recidivist proposal
and expressed their adamant support for it. Many used the incident and the
ensuing public fear to their political advantage, making “three strikes” the
catchphrase of choice during the 1994 campaign. No politician dared oppose
the law. One state senator confessed, “I don’t think we have any choice [but to
pass it],” while another candidly admitted, “I'm going to vote for these turkeys
because constituents want me to.”!” Other states have passed harsh criminal
laws in similar contexts, where politicians see a vote against such laws as an act
of political suicide. Some of these laws have created or toughened mandatory
minimums in the wake of horrifying crimes against sympathetic victims. These
statutes can be both well-intentioned and shortsighted, as lawmakers respond
to shocking fact-patterns by enacting overly broad sentencing provisions
without considering the ultimate consequences.

The last years of the 20th century did witness at least a few acts of
moderation. In 1994, for instance, Congress created a so-called “safety valve” in
recognition that, for some offenders “who most warrant proportionally lower
sentences” and “are the least culpable” by definition, “mandatory minimums
generally operate to block the sentence from reflecting mitigating factors.”*
The safety valve allows federal judges to go below an otherwise applicable
mandatory minimum sentence in low-level drug cases involving essentially
nonviolent, first-time offenders who have disclosed all relevant information
to the government.”’ Although applicable only to certain drug crimes and
criminals,? the safety valve is commonly seen as a successful (albeit limited)
means of preventing unjust punishments without hampering the general
objectives of sentencing.

In the new millennium, there have been even more promising signs for
those who oppose mandatory minimums. In August 2010, President Obama
signed into law the Fair Sentencing Act, which reduced the sentencing disparity
between crack and powder cocaine offenses.” In particular, the law eliminated
the mandatory minimum for simple possession of crack cocaine—the first

19. Id. at5n.37.

20.  H.R. Rep. No. 103-460 (1994). See Violent Crime Control and Law Enforcement Act of
1994, Pub. L. No. 103-322, § 80001, 108 Stat. 1796, 1985 (1994) (creating safety valve); U.S.
SENTENCING COMM’N, GUIDELINES MaNuAL § 5C1.2 (2016) (incorporating safety valve into federal
sentencing guidelines).

21, See18 U.S.C.§ 3553(f).

22. See, e.g., U.S. SENTENCING COMM'N, 2016 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS
tbl.44 (2016) (safety valve employed in 13.7% of all drug cases where a mandatory minimum
would have applied).

23.  Fair Sentencing Act of 2010, Pub. L. No. 111-220, 124 Stat. 2372 (2010).
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time a federal mandatory minimum had been repealed since the Nixon
administration—and it reduced the crack/powder disparity, from 100:1 to
18:1, by upping the required amount of crack cocaine to trigger a mandatory
sentence.? The law received broad bipartisan support, including the backing
of conservative lawmakers and commentators, as well as prominent law
enforcement organizations. At a policy level, the Justice Department issued
memoranda instructing federal prosecutors that they need not always seek
the harshest possible sentences;* that they should avoid excessive mandatory
penalties for low-level, nonviolent drug offenses;** and that prosecutors
should not use a recidivist enhancement to extract plea bargains.”” In addition,
President Obama commuted over 1,700 federal sentences—more than
any president in U.S. history—with the vast majority of the commutations
involving drug offenders, many of whom were imprisoned pursuant to
mandatory minimums.?

Changes to mandatory sentencing laws and policies have also occurred at
the state level. Since the turn of the millennium, some two dozen American
jurisdictions have enacted some kind of reform to their mandatory minimum
laws.® In November 2012, for instance, California voters overwhelmingly
adopted Proposition 36—the Three Strikes Reform Act—a ballot initiative
that modified the most severe aspect of the state’s recidivist law. With a few
exceptions, California’s three-strikes statute now requires a sentence of 25 years
to life only when a defendant’s current conviction is for a serious or violent

24.  In other words, it now takes 28 grams of crack cocaine to trigger a 5-year mandatory
sentence and 280 grams of crack cocaine to generate a 10-year mandatory sentence.

25. See Memorandum from Eric Holder, Jr., Att’y Gen., U.S. Dep’t of Justice, to All Federal
Prosecutors, Department Policy on Charging and Sentencing (May 19, 2010).

26. See Memorandum from Eric Holder, Jr., Aty Gen., U.S. Dep’t of Justice, to the United
States Attorneys & Assistant Attorney General for the Criminal Division, Department Policy on
Charging Mandatory Minimum Sentences and Recidivist Enhancements in Certain Drug Cases
(Aug. 12, 2013).

27. See Memorandum from Eric Holder, Jr., Att’y Gen., U.S. Dep’t of Justice, to Department
of Justice Attorneys, Guidance Regarding § 851 Enhancements in Plea Negotiations (Sept. 24,
2014).

28.  For a discussion of clemency and its reform, see Mark Osler, “Clemency,” in the present
Volume.

29. See Fams. AGAINST MANDATORY MINIMUMS, RECENT STATE-LEVEL REFORMS TO MANDATORY
MmnmvuMm Laws (2016), http://famm.org/wp-content/uploads/2013/08/Recent-State-Reforms-
June-2016.pdf; Justice Reinvestment Initiative Brings Sentencing Reforms in 23 States, PEw
CuarimaBLe Trusts (Jan. 22, 2016), http://www.pewtrusts.org/en/research-and-analysis/issue-
briefs/2016/01/states-modify-sentencing-laws-through-justice-reinvestment; RAM SUBRAMANIAN
& RutH DELANEY, VERA INST. OF JUST., PLAYBOOK FOR CHANGE? STATES RECONSIDER MANDATORY
SENTENCES (2014).
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felony. The Three Strikes Reform Act also allows a court to reduce the term of
imprisonment for an inmate sentenced under the prior regime but whose third
strike was not a serious or violent felony.

These recent changes provide reason for hope among reformers. The political
norm that favors more crimes and harsher punishments, including mandatory
minimums, may turn out to be a mile wide but only an inch deep. In fact, we
may be reaching a tipping point in criminal justice as evidenced by the growing
ranks of reform advocates. As mentioned at the outset, however, it may still
be possible to paint a legislator who votes to repeal mandatory minimums
as being “soft on crime.” There may even be a counter-reform movement
brewing among some law enforcement officials, epitomized by the Justice
Department’s recent policy reversal that now requires federal prosecutors to
pursue the most severe possible punishment, “including mandatory minimum
sentences.””” Reform advocates need to be well-informed on the arguments for
and against mandatory sentencing statutes, beginning with claims grounded in
the philosophy of punishment.

II. PUNISHMENT THEORY

Generally speaking, theories of punishment can be separated into two
philosophical camps: consequentialist (or teleological) theories and non-
consequentialist (or deontological) theories. The approaches are distinguished
by their focus and goals. Consequentialist theories are forward-looking,
concerned with the future consequences of punishment. Nonconsequentialist
theories are backward-looking, interested solely in past acts and mental states.

When it comes to mandatory minimums, discussion of these theories is
not merely an academic exercise. Punishment philosophy informs the practice
of sentencing, as codified in the penal law or administered by criminal justice
actors, and the transition from theory to practice can produce troublesome
consequences in the real world. Scholars have suggested that mandatory
minimum sentences are part of “ominous trends in our penal practices,”
stemming, at least in part, from politicians co-opting punishment theories to

rationalize seemingly irrational punishment systems.

30.  Memorandum from Jefferson B. Sessions, Att’y Gen., U.S. Dep’t of Justice, to All Federal
Prosecutors, Department Charging and Sentencing Policy 1 (May 10, 2017).

31. Stephen P. Garvey, Punishment as Atonement, 46 UCLA L. Rev. 1801, 1839 (1999); see
also Michael Tonry, Rethinking Unthinkable Punishment Policies in America, 46 UCLA L. Rev.
1751 (1999); Markus D. Dubber, Recidivist Statutes as Arational Punishment, 43 Burr. L. Rev. 689
(1995).
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A. RETRIBUTION

The best-known nonconsequentialist rationale for the criminal sanction,
(deontological) retributivism, often conceives of punishment as “just deserts”—
an offender deserves to be punished because of his moral blameworthiness.
Under this theory, moral blameworthiness may be seen as a function of an
offender’s subjective state of mind, the wrongful nature of his acts, and the
harm he has caused. Retributivism thereby incorporates limiting principles on
systems of criminal justice. Among other things, penalties must be based on
the depravity of the offense and not merely the danger posed by the offender.
Retributivism does not advocate disproportionate punishment based on a
heightened risk of recidivism alone. More generally, all theories of retribution
require that punishment be proportionate to the gravity of the offense, and
any decent retributive theory demands an upper sentencing limit.*”> Indeed, the
notion of proportionality between crime and punishment expresses a common
principle of justice, a limitation on government power that has been recognized
throughout history and across cultures,” and a precept “deeply rooted and

frequently repeated in common-law jurisprudence.”*

Admittedly, the principle of proportionality raises difficult issues in
sentencing. In measuring the gravity of an offense for proportionality analysis,
one might look to, among other things, “the harm caused or threatened to
the victim or society.”** Although harm is a notoriously thorny idea,”® most
agree that the basic criminal harms involve acts or threats of physical violence
and non-consensual or fraudulent deprivations of others’ property.”” The issue
of proportionality might also be informed by comparative analysis, such as
whether the sentence in a given case exceeds that for far more serious crimes
and criminals.

According to proponents of mandatory minimums, those who are sentenced
under these laws—purportedly, high-level offenders who perpetrate violent
and serious crimes—can only be assured of receiving their just deserts through

32.  See generally ANDREwW vON HIRSCH & ANDREW ASHWORTH, PROPORTIONATE SENTENCING:
ExPLORING THE PRINCIPLES (2005).

33.  See Mandatory Minimum Sentencing Provisions Under Federal Law: Hearing Before the
U.S. Sent’g Comm’n 1 n.3 (2010) (statement of Erik Luna), http://www.ussc.gov/sites/default/
files/pdf/amendment-process/public-hearings-and-meetings/20100527/Testimony_Luna.pdf.
34. Solem v. Helm, 463 U.S. 277, 284-85 (1983).

35. Id. at 288-93; see also Rummel v. Estelle, 445 U.S. 263, 275 (1980).

36.  See generally Bernard E. Harcourt, The Collapse of the Harm Principle, 90 J. Crim. L. &
CRIMINOLOGY 109 (1999).

37. See, e.g., PauL H. ROBINSON & JoHN M. DARLEY, INTUITIONS OF JUSTICE: IMPLICATIONS FOR
CRrIMINAL Law AND JusTicE Poricy 1 (2007).
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long, compulsory sentences. Few retributivists would balk at a life sentence
for a serial murderer, for instance, and most mandatory minimums imposed
for serious crimes of violence (e.g., forcible rape) will fall within the rough
boundaries of deserved punishment.”® The problem is that mandatory minimum
statutes can be grossly overinclusive. In enacting such statutes, lawmakers tend to
imagine an exceptionally serious offense and set the mandatory minimum they
consider fitting for a particularly egregious offender. But they do not take into
consideration a far less serious crime or less culpable criminal who nonetheless
might be sentenced under the law.” Mandatory minimums eliminate judicial
discretion to impose a prison term lower than the statutory floor, making
case-specific information about the offense and offender irrelevant, at least to
the extent that these facts might call for a below-minimum sentence. For this
reason, mandatory minimums are unaffected by proportionality concerns and
can pierce retributive boundaries with excessive punishment.

Consider, for instance, the problems that have arisen under certain recidivist
laws, where an offender must receive a life sentence or a multi-decade prison
term if he has been convicted of a specified number of predicate felonies.
Such a lengthy sentence for sometimes trivial offenses—life imprisonment for
a three-time nonviolent larcenist,* for instance, or a 25-year to life sentence
for petty theft by a recidivist*—proves almost impossible to reconcile with
traditional conceptions of retribution. The same is true of mandatory
minimum sentences under 18 U.S.C. § 924(c). In very discrete situations, the
crime’s low predicates of any drug and a firearm, and the high penalties that
ensue—a 5-year mandatory sentence for the first count and 25-year sentences
for each subsequent count—might be justifiably employed against, say, a brutal
drug lord or the occasional dictator who turns his country into a narco-state.
But when applied to the vast majority of offenders, low-level drug dealers who
neither threaten violence nor cause injury, the results can be grotesque. In one
§924(c) case, for instance, a defendant received a 55-year term of imprisonment
for low-level marijuana distribution while possessing (but not brandishing or
using) a firearm.*? This punishment exceeded the sentence for, among others,
an aircraft hijacker, a second-degree murderer, a kidnapper, and a child rapist.

38. See, e.g., THE CONSTITUTION PROJECT, PRINCIPLES FOR DESIGN AND REFORM OF SENTENCING
SysTEMS: A BACKGROUND REPORT 26 (2010), http://www.constitutionproject.org/pdf/34.pdf.

39. See, e.g., 2011 SpeciaL REPORT, supra note 5, at 92.

40. See Rummel v. Estelle, 445 U.S. 263 (1980).

41.  See Ewing v. California, 538 U.S. 11 (2003) (25-year-to-life sentence for defendant
convicted of stealing three golf clubs, worth $399 apiece); Lockyer v. Andrade, 538 U.S. 63 (2003)
(same for theft of $150 worth of videotapes).

42.  See United States v. Angelos, 345 F. Supp. 2d 1227 (D. Utah 2004).
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In fact, the sentence was more than twice the federal sentence for a kingpin of a
major drug-trafficking ring in which a death results, and more than four times
the sentence for a marijuana dealer who shoots an innocent person during a
drug transaction.*

Given such cases, it is unsurprising that many judges, and even some
prosecutors, believe that mandatory minimums are too severe and can result
in disproportionate punishment.*

B. CRIME PREVENTION

As mentioned above, consequentialist theories are forward-looking in their
focus on the future consequences of punishment. The primary consequentialist
theory—utilitarianism—imposes criminal penalties only to the extent that
social benefits outweigh the costs of punishment. In particular, the imposition
of criminal sanctions might: discourage the offender from committing future
crimes (specific deterrence); dissuade others from committing future crimes
(general deterrence); or disable the particular offender from committing future
crimes (incapacitation).*

According to their advocates, mandatory minimums both deter and
incapacitate offenders. With respect to deterrence, mandatory minimum
sentences are sometimes justified as sending an unmistakable message to
criminals. Some offenses require certain minimum punishments, advocates
claim. They argue that because of the wide diversity of views on the appropriate
level of punishment for offenders, legislators—not judges—are in the best
position to make sentencing determinations.* The certain, predictable, and
harsh sentences forewarn offenders of the consequences of their behavior

43.  Seeid.at 124446, 1258-59. In the interest of full disclosure, I served as appellate counsel
in the Angelos case and assisted in efforts to achieve Mr. Angelos’s eventual release. See, e.g., Erik
Luna & Mark Osler, Mercy in the Age of Mandatory Minimums, U.S. NEws & WoRLD Rep. (Aug.
5, 2016), https://www.usnews.com/opinion/articles/2016-08-05/president-obamas-clemency-
initiative-doesnt-go-far-enough.

44. See, e.g., 2011 SpeciaL REPORT, supra note 5, at 93-94.

45.  Another utilitarian goal is rehabilitation, that punishment can reform a particular
offender against committing future crimes. See Francis T. Cullen, “Correctional Rehabilitation,”
in the present Volume. As far as [ know, no plausible argument has been made that mandatory
sentencing serves rehabilitation.

46.  For a discussion on some of the arguments in defense of mandatory minimums, see Evan
Bernick & PAUL J. LARKIN, JR., THE HERITAGE FOUNDATION, RECONSIDERING MANDATORY MINIMUM
SENTENCES: THE ARGUMENTS FOR AND AGAINST POTENTIAL REFORMS 4 (2014).
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upon apprehension and conviction.”” Proponents contend that mandatory
minimums also incapacitate the most incorrigible criminals and thereby
prevent them from committing crime.*

None of these claims receives robust empirical support, however, as most
researchers have rejected crime-control arguments for mandatory sentencing
laws. There is little evidence that lengthy prison terms serve specific deterrence.
Rather, imprisonment either has no effect on an inmate’s future offending
or perhaps even increases recidivism.* This is hardly surprising given the
absence of meaningful rehabilitative programs for inmates and, worse yet, the
deplorable conditions of incarceration facilities.” It has often been argued that
prisons serve as “colleges for criminals,” where offenders are psychologically
damaged by incarceration, for instance, or learn new anti-social skills from
their criminally involved peers, and thus come out more likely to recidivate.
They may also be at risk of reoffending because of imprisonment’s social and
economic consequences, such as the difficulties of obtaining gainful, lawful
employment after release.’

As for general deterrence, research has largely failed to show that mandatory
minimums decrease the commission of crime, and some studies suggest that
such punishment schemes may even generate more serious crime.> Regardless,
any deterrence-based reduction in crime is far outweighed by the increased

47.  See, e.g,,Joanna M. Shepherd, Fear of the First Strike: The Full Deterrent Effect of California’s
Two- and Three-Strikes Legislation, 31 J. LEGAL Stup. 159 (2002) (finding that California’s three-
strikes law prevented 8 murders, almost 4,000 aggravated assaults, over 10,000 robberies, and
more than 384,000 burglaries in its first two years of operation). For a refutation of these
findings, see, for example, Tonry, Mostly Unintended Effects, supra note 1, at 99—100.

48.  Cf Emily G. Owens, More Time, Less Crime? Estimating the Incapacitative Effect of
Sentence Enhancements, 52 J.L. & Econ. 551 (2009) (finding that, on average, “the social benefit
of the crimes averted by incapacitation is slightly higher than the marginal cost to the state of
imposing a 1-year sentence enhancement”). As discussed below, any incapacitative benefit from
mandatory minimums is likely to be modest and outweighed by other considerations.

49.  See Daniel S. Nagin, Francis T. Cullen & Cheryl Lero Jonson, Imprisonment and Reoffending,
38 CrIME & JusT. 115 (2009); Michael Mueller-Smith, The Criminal and Labor Market Impacts
of Incarceration (Aug. 18, 2015) (working paper), http://sites.Isa.umich.edu/mgms/wp-content/
uploads/sites/283/2015/09/incar.pdf.

50. See Sharon Dolovich, “Prison Conditions,” in the present Volume.

51. See Gabriel J. Chin, “Collateral Consequences,” in the present Volume; Susan Turner,
“Reentry,” in the present Volume.

52. See, e.g., Tomislav V. Kovandzic, John J. Sloan & Lynne M. Vieraitis, Unintended
Consequences of Politically Popular Sentencing Policy: The Homicide Promoting Effects of “Three
Strikes” in U.S. Cities (1980-1999), 1 CriMiNOLOGY & PUB. PoL’y 399 (2002); Thomas B. Marvell &
Carlisle Moody, The Lethal Effects of Three-Strikes Laws, 30 J. LEGAL. STUD. 89 (2001).
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costs of incarceration from long mandatory sentences.”” Again, this is not a
surprising conclusion. If we assume that criminals act rationally—pursuant
to an assessment of the advantages and disadvantages of criminality—the
potential cost of committing a particular offense is not, as some politicians
maintain, the allowable punishment under law. Instead, it is a mere fraction of
the prescribed sanction, given that potential punishment must be discounted
by the probability of apprehension and conviction for the given offense.’* And
given that most felony convictions already lead to incarceration, the enactment
of mandatory minimums will have only a marginal impact on the certainty of
imprisonment.>

Besides, criminals are not likely to be well-informed, rational actors in the
classic economic model. To begin with, people know very little about criminal
justice, including sentencing schemes and severity, and thus are unlikely to
be deterred by mandatory minimums.* Even assuming someone knows the
relevant sentence for a prospective crime, along mandatory term may be heavily
discounted in the mind of a risk-taking offender, who places greater emphasis
on immediate gains (e.g., stolen goods in hand) over deferred losses (e.g.,
punishment extending into the distant future).”” This may be particularly true
of those from deprived socioeconomic or familial backgrounds.*® In addition,
some offenders may commit crime in pursuit of intangible, nonquantifiable
ends, such as respect, glory, or attention,” while other offenders are driven by

53. See NAT’L RESEARCH COUNCIL, THE GROWTH OF INCARCERATION IN THE UNITED STATES:
ExPLORING CAUSES AND CONSEQUENCES 134—40, 15455 (Jeremy Travis et al. eds., 2014); Daniel S.
Nagin, Deterrence in the Twenty-First Century, 42 CRIME & JusT. 199, 231 (2013); 2011 SpPECIAL
RePORT, supra note 5, at 98; JONATHAN P. CAULKINS ET AL., MANDATORY MINIMUM DRUG SENTENCES:
THROWING AwaY THE KEY OR THE TAXPAYERS MONEY? 143—44 (1997); BARBARA S. VINCENT & PAUL J.
Horer, THE CONSEQUENCES OF MANDATORY MINIMUM PRISON TERMS: A SUMMARY OF RECENT FINDINGS
11-16 (1994); Tonry, Mostly Unintended Effects, supra note 1, at 90-100. As discussed elsewhere,
the most effective deterrent of crime is the certainty of punishment—the likelihood that an
individual will be punished if they commit a crime—not the severity of the punishment itself.
See Daniel S. Nagin, “Deterrence,” in the present Volume.

54. See Nar’L ResearcH COUNCIL, supra note 53, at 140; Mark A.R. Kleiman, Community
Corrections as the Front Line in Crime Control, 46 UCLA L. Rev. 1909, 1915-16 (1999).

55. See Nat’L ResearcH COUNCIL, supra note 53, at 133; see also id. at 140.

56.  See Anthony N. Doob & Cheryl Marie Webster, Sentence Severity and Crime: Accepting
the Null Hypothesis, 30 CRIME & JusT. 143, 181-84 (2003); Julian V. Roberts, Public Opinion and
Mandatory Sentencing: A Review of International Findings, 30 CRiM. JusT. & BEHAv. 483 (2003).
57.  See, e.g, A. Mitchell Polinsky & Steven Shavell, On the Disutility and Discounting of
Imprisonment and the Theory of Deterrence, 28 J. LEGAL STUD. 1 (1999).

58. See Alfred Blumstein, Prisons, in CRIME 415 (James Q. Wilson & Joan Petersilia eds., 1994).
59. See, e.g., Jack Karz, SEDUCTIONS OF CRIME: MORAL AND SENSUAL ATTRACTIONS IN DOING EviL
80-110 (1988); Elijah Anderson, The Code of the Streets, ATL. MONTHLY, May 1994, at 81, 81-94.
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“impulsive, irrational, or abnormal” desires.®” These individuals are undeterred
by the existence of mandatory minimumes.

Mandatory minimum sentences are also unlikely to reduce crime by
incapacitation,® at least given the overbreadth of such laws and their failure
to focus on those most likely to recidivate. Among other things, offenders
typically age out of the criminal lifestyle, usually in their 30s,°> meaning
that long mandatory sentences may require the continued incarceration of
individuals who would not be engaged in crime. In such cases, the extra years
of imprisonment will not incapacitate otherwise active criminals and thus
will not result in reduced crime. Instead, prisons become geriatric facilities.’
Although selective incapacitation—choosing offenders based on certain
predictors of future criminality®—may work in discrete circumstances,
mandatory minimums sentences work as meat cleavers, not scalpels, and thus
generate high levels of false positives (i.e., incapacitated offenders who would
not otherwise be committing crimes). Moreover, certain offenses subject to
mandatory minimums can draw upon a large supply of potential participants.
With drug organizations, for instance, an arrested dealer or courier may be
quickly replaced by another, eliminating any crime-reduction benefit.*> More
generally, any incapacitation-based effect from mandatory minimums was
likely achieved years ago, due to the diminishing marginal returns of locking
more people up in an age of mass incarceration.®

Based on the foregoing arguments and others, most scholars have rejected
crime-control arguments for mandatory sentencing laws.*” By virtually all
measures, there is no reason to believe that mandatory minimums have any
meaningful impact on crime rates.*®

60. James Q. WiLsoN, THINKING ABOUT CRrIME 118 (rev. ed. 1983); see also NAT’L RESEARCH
CounciL, supranote 53, at 133-34; Kleiman, supra note 54, at 1917 (“Repeat offenders tend to be
reckless and impulsive.”).

61.  See generally Shawn D. Bushway, “Incapacitation,” in the present Volume.

62.  See, e.g., David P. Farrington, Developmental and Life-Course Criminology: Key Theoretical
and Empirical Issues, 41 CRIMINOLOGY 221 (2003).

63.  For an interesting case study, see Michael Millemann et al., “Releasing Older Offenders,”
in the present Volume.

64. See John Monahan, “Risk Assessment in Sentencing,” in the present Volume.
65.  See, e.g., Tonry, Mostly Unintended Effects, supra note 1, at 102.

66. See Nat’L ResearcH COUNCIL, supra note 53, at 143; Bushway, supra note 61.
67. See Nat’L ResearcH COUNCIL, supra note 53, at 156.

68.  See Tonry, Mostly Unintended Effects, supra note 1, at 100.
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III. SENTENCING POWER

A. AGENCY COSTS AND PLEA BARGAINING

Despite the foregoing problems with mandatory minimums, the executive
branch may have an interest in retaining or even expanding these laws. Perhaps
the most perverse example comes from prison-guard unions, which have
sponsored and lobbied for harsher sentencing laws.® By incarcerating more
criminals for longer periods of time, mandatory minimums certainly serve
the guards’ professional interests in guaranteed employment. California’s
“three-strikes law sponsor is the correctional officers’ union,” Justice Kennedy
emphasized, “and that is sick!””° Police and prosecutors also have an interest in
get-tough policies, namely, the expansion of their power. The more crimes on
the books and the harsher the punishments, the more power that police and
prosecutors can exercise throughout the criminal process.” For instance, harsh
sentences bound by mandatory minimums provide the government enormous
leverage to extract plea bargains and information from defendants, leading to
more convictions and closed cases.

This is, indeed, the best argument in favor of mandatory minimums. The
threat of long, obligatory sentences tends to encourage plea bargaining, which,
if successful, averts the substantial costs associated with trial. In fact, over 90%
of all prosecutions end by guilty plea,”” with mandatory minimum sentences
helping to keep that figure extremely high. Moreover, the possibility of a long
sentence provides a powerful incentive for members of a criminal group to
provide information to law enforcement and to assist in the prosecution of
other offenders. Low-level participants can avoid mandatory minimums
by informing on bigger players, or so the argument goes, thereby allowing
prosecutors to move up the chain of command. Certainly, many prosecutors
believe that the threat of a long prison term is essential to securing cooperation,
and this belief likely plays a very strong role in the tendency of prosecutors to
advocate for new mandatory sentencing provisions and against the repeal or
reform of existing mandatory minimums.

69. See Michael Vitiello, Three Strikes: Can We Return to Rationality?, 87 J. Crim. L. &
CRIMINOLOGY 395, 436 n.242 (1997).

70.  Carol J. Williams, Justice Kennedy Laments the State of Prisons in California, U.S., L.A.
TiMes, Feb. 4, 2010.

71. See, e.g., William J. Stuntz, The Pathological Politics of Criminal Law, 100 MicH. L. Rev. 505
(2001).

72. See, e.g., LINDSEY DEVERS, BUREAU OF JUST. ASSISTANCE, PLEA AND CHARGE BARGAINING: RESEARCH
SummARy 1 (2011).
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Some organized criminal enterprises may be impossible to unravel and
eventually put out of business, supporters argue, unless the government has the
leverage provided by severe punishment. Mob prosecutions provide a standard
example, where much information and trial evidence might be unattainable
without the stick of long sentences (and the carrot of immunity grants). The same
obstacles may apply in other forms of concerted criminality, from violent street
gangs to sophisticated white-collar offenders. Aside from the pragmatic benefits, a
defendant might earn a form of moral credit through his willingness to cooperate
with law enforcement. The providing of information and the acceptance of
responsibility may demonstrate genuine remorsefulness on the part of the
offender and a willingness to help redress the harm that he may have caused.

To be clear, plea bargaining is not some unmitigated good. Several years ago,
a federal judge declared that the U.S. Justice Department was “so addicted to
plea bargaining to leverage its law enforcement resources to an overwhelming
conviction rate that the focus of our entire criminal justice system has shifted
far away from trials and juries and adjudication to a massive system of sentence
bargaining that is heavily rigged against the accused citizen.””> When individuals
demand their day in court or plea negotiations fail, “the government routinely
imposes a stiff penalty upon defendants who exercise their constitutional right
to trial by jury.””* More recently, a report by Human Rights Watch documented
how prosecutors threaten charges involving heavy mandatory minimums unless
a defendant pleads guilty to charges that do not carry a mandatory sentence.”

There is a genuine question as to the propriety of extracting information and
guilty pleas through the threat of mandatory minimums.” Such practices impose
a sort of “trial tax” on defendants who exercise their constitutional rights to trial
by jury, proof beyond a reasonable doubt, and other trial-related guarantees—
the tax being the mandatory minimum sentence that otherwise would not
have been imposed. Moreover, the statistics seem to challenge any categorical
assertions of government necessity.”” In the federal system, in fact, the rate of

73.  United States v. Green, 346 E. Supp. 2d 259, 265 (D. Mass. 2004).

74. Id. at 264.

75. See HumaN RigHTS WaTcH, AN OrreR YOU CAN’T Reruse: How U.S. FEDERAL PROSECUTORS
Force DrUG DEFENDANTS TO PLEAD Guirty (2013); see also H. Mitchell Caldwell, Coercive Plea
Bargaining: The Unrecognized Scourge of the Justice System, 61 Carn. U.L. Rev. 63, 67-85 (2012).
76. See 2011 SpeciaL REPORT, supra note 5, at 99.

77. See id.; Barack Obama, The President’s Role in Advancing Criminal Justice Reform, 130
Harv. L. Rev. 811, 826 (2017) (“The proportion of drug offenders convicted of an offense
carrying a mandatory minimum penalty is now the lowest it has been since 1993. Yet despite
the fears of some, defendants are pleading guilty at the same rates as they were before ... and
cooperation rates have at least been stable, and may have even slightly increased.”).
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cooperation in mandatory minimum cases is comparable to the average in all
federal cases.” As it turns out, most recipients of federal drug minimums are
couriers, mules, and street-level dealers, not kingpins or leaders in international
drug cartels.”” “Were there no mandatories, defendants now affected by them
would remain subject to all the pressures that face every criminal defendant,”
Professor Michael Tonry has noted. “They would simply no longer face out-of-
the-ordinary—and therefore unfair—pressures resulting from the rigidity and
excessive severity of mandatory minimum sentencing laws.”*

B. SEPARATION OF POWERS

Mandatory sentencing laws are not only unfair—they distort the legal
framework. In particular, mandatory minimums effectively transfer sentencing
authority from trial judges to prosecutors, who may pre-set punishment through
creative investigative and charging practices.® Undoubtedly, law enforcement is
well-intentioned in many cases. But it would be a mistake to assume that good
faith will prevent the misuse of mandatory minimums. Serious and violent
offenders may have served as the inspiration for mandatory minimums, but,
as mentioned earlier, the statutes themselves are not tailored to these criminals
alone and instead act as grants of power to prosecutors to apply the laws as they
see fit, even to minor participants in nonviolent offenses.

Expressing a view held by many jurists, Justice Kennedy described as
“misguided” the “transfer of sentencing discretion” from judges to prosecutors,
“often not much older than the defendant.”

Often these attorneys try in good faith to be fair in the exercise
of discretion. The policy, nonetheless, gives the decision to an
assistant prosecutor not trained in the exercise of discretion and
takes discretion from the trial judge. The trial judge is the one
actor in the system most experienced with exercising discretion
in a transparent, open, and reasoned way. Most of the sentencing
discretion should be with the judge, not the prosecutors.®

78. See Luna & Cassell, supra note 1, at 19 n.73.

79. See, e.g., U.S. SENT'G COMM'N, SPECIAL REPORT TO THE CONGRESS: COCAINE AND FEDERAL
SENTENCING  Poricy 20-21, 85 (2007), http://www.ussc.gov/r_congress/cocaine2007.pdf
[hereinafter COCAINE AND FEDERAL SENTENCING .

80.  Tonry, Mostly Unintended Effects, supra note 1, at 67 n.1.

81.  Seeinfranotes 102—03 and accompanying text.

82. Hon. Anthony M. Kennedy, Speech at the American Bar Association Annual Meeting
(Aug. 9,2003), http://www.supremecourtus.gov/publicinfo/speeches/sp_08-09-03.html.
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Prosecutors and judges occupy distinct but overlapping roles in the
criminal justice system. The prosecutor is empowered with the discretion
to instigate charges against a defendant, amass evidence of crime, and seek
convictions as an adversary in the trial process. It has long been held that
the prosecutor is more than an ordinary party, however, given the power he
wields and the principal he represents (i.e., the citizenry). Still, prosecutors
are influenced by the ordinary human motivations that may at times cause
a loss of perspective—path dependence, career advancement, immodesty,
and occasional vindictiveness®*—leading to the misapplication of mandatory
minimums. In most cases, however, no external check prevents the imposition
of an unjust mandatory term.

By contrast, the judge functions as a neutral arbiter and dispassionate
decision-maker in individual cases. The sentencing judge is the one neutral
party in the courtroom who benefits from neither harsh punishment nor
lenient treatment; he has no vested interest in the outcome of a case other than
that justice be done. Indeed, trial court judges are in the best position to make
the highly contextual, fact-laden decision about the proper punishment in
particular cases. They are familiar with the environment in which offenses occur;
they have been involved in every part of the court process; they have seen the
evidence firsthand; and they have been in a position to evaluate the credibility
of each witness and each argument. And as Justice Kennedy mentioned, trial
judges have the benefit of experience in reasoned, transparent discretion,
making them the precise individuals who should decide the complicated,
fact-specific issues of sentencing. But with mandatory minimums, judges are
denied this authority as sentences inevitably follow from prosecutorial choices
in charging.

But the shift in power is more than misguided—it implicates the separation-
of-powers doctrine. Liberal society has long been concerned with arbitrary,
oppressive authority stemming from the accumulation of too much power in
too few hands. The Framers’ solution was to create a system of checks and
balances, distributing power across government institutions in a manner that
prevents any entity from exercising excessive authority and sets each body
as a restraint on the others. Along these lines, the U.S. Constitution (and,
indeed, every state government) employs a separation of powers among co-
equal branches—the legislative, executive, and judicial—each having “mutual
relations” in a series of checks and balances.®

83. See, e.g., Luna & Cassell, supra note 1, at 26 n.115.
84.  Tue FeperaList No. 51 (James Madison).
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As a matter of history and experience, an autonomous court system under
the guidance of impartial jurists is considered the most indispensable aspect of
American constitutional democracy. An independent judiciary was meant to
protect individuals from the prejudices and heedlessness of political actors and the
public.® To check such abuses, the courts were historically entrusted with certain
fundamental legal decisions, including dispositive criminal justice issues that
demand evenhanded judgment. Among these quintessential judicial functions is
the imposition of punishment on another human being. “Traditionally,” noted the
U.S. Supreme Court in 1993, “sentencing judges have considered a wide variety
of factors in addition to evidence bearing on guilt in determining what sentence
to impose on a convicted defendant.”® This eclectic approach attempted to
accommodate the diverse rationales for punishment—from retributive principles
of just deserts to consequential considerations of deterrence, rehabilitation, and
incapacitation—thus allowing trial judges to craft a proper sentence based on an
array of factors and legitimate conceptions of justice.

Indeed, the Supreme Court has described this judicial tradition as “uniform
and constant,” where sentencing judges “consider every convicted person as
an individual and every case as a unique study in the human failings that
sometimes mitigate, sometimes magnify, the crime and the punishment to
ensue.”® As such, there is “wisdom, even the necessity, of sentencing procedures
that take into account individual circumstances,”® drawing upon the judge’s
familiarity with the case and face-to-face interaction with the defendant,
the victim, and their families. By taking away this authority and giving it to
the executive branch, mandatory minimums have undermined not only a
fundamental check on law enforcement, but an important tradition in the
American criminal justice system. On this point, there appears to be significant
support across a broad spectrum of groups that mandatory minimums should
be reformed to allow for individualized sentencing by judges.*

85.  See, e.g., THE FEDERALIST No. 78 (Alexander Hamilton).
86.  Wisconsin v. Mitchell, 508 U.S. 476, 484 (1993).

87.  Koon v. United States, 518 U.S. 81, 113 (1996).

88. Id. at 92.

89. See, e.g., 2011 SpeciaL REPORT, supra note 5, at 95.
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IV. DISPARITY AND ITS DISCONTENTS

A. DISPARITY AND PUNITIVENESS

Proponents of mandatory minimums often raise the problems with earlier
sentencing systems, which were described as “lawless” and a major source of
public cynicism. As just mentioned, trial judges traditionally exercised discretion
in determining sentences within broad statutory ranges. This discretion
purportedly generated intolerable (even unconstitutional) disparities among
defendants, with sentences turning on the temperament of a given judge or
irrelevant factors such as race and class. Proponents argue that mandatory
minimums help eliminate these inequalities by providing uniformity and
fairness for defendants, certainty and predictability of outcomes, and a higher
level of truth and integrity in sentencing.

Opponents of mandatory minimums sometimes challenge the image
of vast disparity in punishment prior to the enactment of determinate
sentencing.” But even accepting the historical accuracy of the conventional
narrative, mandatory minimums may have done little to eliminate punishment
discrepancies among similarly situated defendants. Inconsistent application
of mandatory minimums has only exacerbated disparities, opponents argue,
expanding the sentencing differentials in analogous cases. Indeed, mandatory
minimums tend to magnify disparity through their punitiveness. After all,
differences in sentencing matter far more in systems where idiosyncratic
judgments produce terms of imprisonment differing by years or even decades,
as compared to systems where the eccentricities of decision-makers can only
generate differentials of days or months.

In the United States, mandatory minimums are part of a punishment
spree of unprecedented proportions. From the mid-1920s to the mid-1970s,
the prison population ratio hovered around 100 inmates in state and federal
prisons per 100,000 residents, with a low of 79 in 1925 to a high of 137 in 1939.
With the U.S. declaring “wars” on crime, drugs, etc., over the past four decades,
the rate quintupled to around 500 prison inmates per 100,000 people.”” A
recent report found that “1% of adult males living in the United States were

90. See MARVIN E. FRANKEL, CRIMINAL SENTENCES: Law WitHouT ORDER (1973); Marvin E.
Frankel, Lawlessness in Sentencing, 41 U. CIN. L. Rev. 1 (1972). For a discussion of the prior
approach and subsequent reforms, see Douglas A. Berman, “Sentencing Guidelines,” in the
present Volume.

91. See, e.g., Kate StitH & JOSE A. CABRANES, FEAR OF JUDGING: SENTENCING GUIDELINES IN THE
Feperar Courts 106—12 (1998).

92. See BUREAU OF JusT. STAT., U.S. DEP’T OF JUST., SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS
ONLINE tbl.6.28.2012, http://www.albany.edu/sourcebook/pdf/t6282012.pdf.
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serving prison sentences of greater than 1 year.”** Since 1980, in fact, the federal
prison population has increased tenfold, for instance, while the average federal
sentence more than doubled, due in no small part to mandatory minimums.*
Moreover, empirical work suggests that the U.S. punishment binge is the result
of prosecutorial decision-making, particularly the willingness of prosecutors
to file felony charges.”> The United States has become the global incarceration
leader with nearly 700 jail and prison inmates for every 100,000 inhabitants
and a total custodial population of more than 2.2 million people, constituting
almost a quarter of the world’s inmates.”

All told, America is the single most punitive nation in the Western
world. A statistical review of eight Western nations found that “the high
U.S. imprisonment rate results primarily from much greater lengths of
prison sentence by every punitiveness measure we were able to use—years
of imprisonment per recorded crime or conviction, or average sentence
length given a commitment—than are imposed in other countries.””” The
U.S. imprisonment rate was also a function of the relatively high probability
of imprisonment upon conviction. Comparisons of probable case outcomes
further support the exceptional nature of U.S. sentencing. European nations
certainly differ as to the likely punishment in standard cases, but those
differences can pale in comparison to their collective divergence from U.S.
sentences. The social consequences of America’s punitiveness are substantial,
with some jurisdictions spending more on prison than higher education, and
certain areas (especially poor, mostly minority communities) suffering utter
devastation from the loss of people, resources, and respect for law.”

93. E. ANN CARSON & ELIZABETH ANDERSON, BUREAU OF JUST. STAT., U.S. DEP’T OF JUST., PRISONERS
IN 2015, at 8 (2016), https://www.bjs.gov/content/pub/pdf/p15.pdf. The report did have some
good news, including a decrease in both the U.S. imprisonment rate and the total number of
prisoners. See id. at 1, 8.

94, See, e.g., BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUST., SOURCEBOOK OF CRIMINAL JUSTICE
Statistics ONLINE tbl.6.57, http://www.albany.edu/sourcebook/pdf/t657.pdf; Pew CHARITABLE
Trusts, PrisoN TIME SURGES FOR FEDERAL INMaTEs (2015), http://www.pewtrusts.org/~/media/
assets/2015/11/prison_time_surges_for_federal_inmates.pdf; Paul J. Hofer & Courtney Semisch,
Examining Changes in Federal Sentence Severity: 1980-1998, 12 Fep. SENT’G Rep. 12 (1999).

95. See John F. Pfaff, The Causes of Growth in Prison Admissions and Populations (Jan. 23,
2012) (working paper), http://perma.cc/K5QG-LHCQPfaff.

96. See Roy WALMSLEY, INTERNATIONAL CENTRE FOR PRISON STUDIES, WORLD PRISON POPULATION
List (11th ed., 2016); see also Roy Walmsley, Trends in World Prison Population, in INTERNATIONAL
StatisTics ON CRIME AND JUSTICE 153 (Stefan Harrendorf et al. eds., 2010).

97. Alfred Blumstein et al., Cross-National Measures of Punitiveness, 33 CRIME & JusT. 347, 348
(2006).

98.  See Jeffrey Fagan & Tracey L. Meares, Punishment, Deterrence and Social Control: The
Paradox of Punishment in Minority Communities, 6 OHio ST. J. Crim. L. 173 (2008).
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Through their punitiveness, mandatory minimums have helped America
achieve this ignominious status. For instance, criminal law experts in six
European nations were queried as to the expected sentence for a first-time
offender convicted of selling relatively small amounts of marijuana (8 ounces)
and possessing (but not brandishing or using) firearms. The likely punishment
in each country was as follows: a sentence of two to four years’ imprisonment
in England; a one-year sentence or probation in France; a five-year sentence
or less in Germany; a fine of € 300-350 in the Netherlands; a three-and-a-half-
year sentence or less in Poland; and a one-year sentence or less in Sweden.”” By
comparison, this fact-pattern generated a mandatory minimum sentence of
55 years’ imprisonment in an actual federal case prosecuted under 18 U.S.C.
§ 924(c).'® Moreover, such a harsh sentence would be at least a theoretical
possibility in a few other American jurisdictions. At one point, the U.S.
Department of Justice even suggested “some reforms of existing mandatory
minimum sentencing statutes are needed ... to eliminate excess severity in
current statutory sentencing laws and to help address the unsustainable growth
in the federal prison population.”!

B. DISPARITY AND UNIFORMITY

As discussed in the previous section, the source of disparity is manifest:
Mandatory minimums effectively transfer sentencing authority from
trial judges to prosecutors,'” which has resulted in troubling punishment
differentials among offenders with similar culpability. In truth, mandatory
minimums are not mandatory at all, but instead discretionary sentencing laws
susceptible to the haphazard and even perverse charging and plea bargaining
decisions of prosecutors.'” These often dispositive decisions are made in a
largely opaque process with almost no external oversight.

99. See Erik Luna & Marianne Wade, Prosecutors as Judges, 67 WasH. & Lee L. Rev. 1413,
1496-1501 (2010).

100.  See United States v. Angelos, 345 E. Supp. 2d 1227 (D. Utah 2004). See also supra notes
42-43 and accompanying text (discussing case).

101. 2011 SpeciaL REPORT, supra note 5, at 94 (quoting testimony of U.S. Justice Department
representative).

102.  See supranotes 81-89 and accompanying text.

103.  See Tonry, Mostly Unintended Effects, supra note 1, at 67-68; Mandatory Minimum
Sentencing Provisions Under Federal Law: Hearing Before the U.S. Sent’g Comm’n 1 n.3 (2010)
(statement of Stephen J. Schulhofer, Professor of Law, N.Y.U. Sch. of Law), http://www.ussc.
gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20100527/
Testimony_Schulhofer.pdf.
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A number of studies have confirmed that mandatory minimums tend to
generate disparate sentences among similarly situated offenders.'” For many
commentators, however, the most troubling issue is the appearance, if not reality,
of disparities along racial, ethnic, or class-based lines.'” To be sure, there is an
ongoing debate about correlation versus causation; in other words, whether the
disproportionate impact of mandatory minimums on minorities might be based
on any number of factors other than race or ethnicity. Nonetheless, a relationship
has emerged between mandatory punishments and people of color, which can
have a profoundly harmful meaning and effect regardless of causation.'*

Inconsistent application of mandatory minimums has not only exacerbated
disparities by expanding the sentencing differentials between analogous cases,
it has generated inequality by requiring the same base sentences in patently
dissimilar cases. In other words, mandatory minimums have not only fostered
undue disparity in sentencing, they have created undue uniformity by demanding
the same punishment for disparate crimes and criminals.'” Equality in the
classical sense requires decision-makers not only to treat like cases alike, but
also to treat dissimilar cases differently. It would thus be a violation of equality
for relevantly dissimilar offenders to receive analogous sentences, just as it
would be for relevantly similar offenders to receive disparate sentences.

Mandatory minimums often violate the idea that different cases should
be treated differently by accentuating certain quantifiable variables in fixing
punishment. This offers the illusion of equality through the semblance of
mathematical objectivity, while disregarding all other information about the
defendant and his life. So although mandatory minimums provide equal
punishment when certain objects are equal—the existence of a firearm, the
quantity of drugs, the number of prior convictions, what have you—this
grouping of defendants cannot ensure moral equality: the equal treatment
of individuals whose crimes, backgrounds, and prospects are so analogous
as to justify identical sentences and, conversely, the unequal (but judicious)
treatment of individuals whose crimes, personal histories, and prospects are
materially different. Mandatory minimums operate with a sort of numerical
equality—not unlike the “majestic equality” of the criminal justice system

104.  See, e.g., Luna & Cassell, supra note 1, at 18 n.70.

105.  See, e.g., 2011 SpeciaL RepPORT, supra note 5, at 101-02; BRENNAN CTR. FOR JUST., RaciaL
DispariTIES IN FEDERAL PrOSECUTIONS 11 (2010).

106.  See, e.g., 2011 SpeciaL REPORT, supra note 5, at 101-02; Letter from Pat Nolan et al., to Hon.
John A. Boehner, House Minority Leader (May 25, 2010), http://www.famm.org/Repository/
Files/BOEHNER%20LETTER.pdf; Erik Luna, Race, Crime, and Institutional Design, 66 Law &
CoNTEMmP. ProBs. 183, 183-87 (2003).

107. 2011 SeeciaL RepoORT, supra note 5, at 90.
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described by Anatole France'®®—offering equal punishment for those who are
not equal.

Consider, for instance, the so-called “cliff” effect of mandatory minimums
that draw seemingly trivial lines with huge consequences.'” The most striking
examples often involve illegal drugs, where offenders face steep cliffs at quantity
cutoffs. Someone caught with, say, 0.9 grams of LSD might receive a relatively
short sentence—but add on a fraction of a gram and a half-decade in federal
prison necessarily follows, with the defendant falling off the metaphorical
cliff.''® Likewise, mandatory minimums can have a “tarift” effect, where some
basic fact triggers the same minimum sentence regardless of whether the
defendant was, for instance, a low-level drug courier or instead a narcotics
kingpin.""! Perversely, the tariff may be levied on the least culpable members
in a criminal episode. Unlike those in leadership positions, low-level offenders
often lack the type of valuable information that can be used as a bargaining
chip with prosecutors.'?

C. MANIPULATION AND ACCURACY

To obtain maximum leverage to extract pleas, law enforcement may engage
in a process known as “count stacking” or “charge stacking.” For purposes of
charging, the government divides up a single criminal episode into multiple
crimes, each carrying its own mandatory sentence that then can be stacked, one
on top of the other, to produce heavier punishment.'”® This may be particularly
troubling when the government procures further crimes through its own
actions, as when law enforcement arranges a number of controlled drug buys
in order to achieve a lengthy sentence. In multi-defendant cases, there is also
an issue of fairness when disparate punishment is the result of a “race to the
prosecutor’s office,” with the defendant who pleads first—sometimes the one
who has the savviest or most experienced defense counsel—avoiding a long
mandatory sentence.

108.  AnaroLe FrRaNCE, THE ReD Lity 91 (1894), quoted in JoHN BARTLETT, FAMILIAR QUOTATIONS
550 (Justin Kaplan ed., 1992) (“The law, in its majestic equality, forbids rich and poor alike to
sleep under bridges, beg in the streets or steal bread.”).

109.  See 2011 SpeciAL RepORT, supra note 5, at 91.

110.  See21 U.S.C.§ 841(b)(1)(B)(v).

111.  See, e.g., United States v. Brigham, 977 F.2d 317 (7th Cir. 1992).

112, See, e.g., 2011 SpeciAL RePORT, supra note 5, 99; COCAINE AND FEDERAL SENTENCING, supra
note 79, at 20-21, 85.

113.  See, e.g., Luna & Cassell, supra note 1, at 14.
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Moreover, the mechanical nature of mandatory minimums can entangle all
criminal justice actors in an oxymoronic process where facts are bargainable,
from the amount of drugs to the existence of a gun. The participants will
figuratively “swallow the gun” to avoid a factual record that would require
mandatory sentence.'* To be sure, these manipulations may appear reasonable
in difficult cases by evading excessive sentences demanded under a mandatory
minimum. Regardless of benign intent, however, the distortive effect of
mandatory minimums on transparency and truth can only undercut the
legitimacy of the criminal justice system and its actors. The moral authority
of criminal law depends on the perception of both substantive and procedural
justice, and a system that allows, if not requires, duplicity tends to breed
contempt for the law.'> A legitimate, properly functioning criminal justice
system would not tolerate such deception and instead would demand that the
case facts be true, not from some kind of omniscient perspective, but as best as
humans can discern.

Due to its opaque nature, prosecutorial decision-making has proven almost
impossible to fully understand and reform. Scholars and institutions like the
U.S. Sentencing Commission have tried for decades to crack open this “black
box” with limited success. Needless to say, mandatory sentencing schemes only
aggravate the difficulties in evaluating and improving the prosecutorial function.
Worse yet, mandatory minimums may undermine the principal benefit of
transparency and truth in the criminal justice system: accurate outcomes. The
accumulation of power by prosecutors through severe sentencing laws has
resulted in a dramatic shift from trials to plea bargains and the near extinction
of acquittals. As a result, some defendants who might have been acquitted at
trial are now convicted by plea bargaining, which diminishes the chances of
discovering the truth through the trial process and, in exceptional cases, may

114.  See, e.g., United States v. Mercer, 472 E. Supp. 2d 1319, 1323 (D. Utah. 2007); David M.
Zlotnick, Shouting into the Wind: District Court Judges and Federal Sentencing Policy, 9 ROGER
WiLLiams U. L. Rev. 645, 674-75 (2004).

115.  See Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting); see also
Erik Luna, Transparent Policing, 85 Iowa L. Rev. 1107, 1154—65 (2000).
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increase the possibility of wrongful convictions.''® In fact, recent cases have
demonstrated how mandatory minimums can generate fabricated testimony
and wrongful convictions.'”

Mandatory minimums may even have a backlash effect, making community
members less likely to report suspicious behavior and cooperate with law
enforcement out of concern that their neighbors may receive draconian
punishment.'”® Likewise, when victims of actual violence notice that their
assailants receive shorter terms than imposed on nonviolent offenders via
mandatory minimums, the message received is that their pain and suffering
is less important than abstract governmental objectives, like winning the “war
on drugs”'”® Over the long haul, lay citizens may refuse to cooperate with
prosecutors, and conscientious jurors may engage in nullification, not because
they believe the defendant to be innocent or the allegations unproven, but out
of fear that an unjust sentence will necessarily ensue.'?

RECOMMENDATIONS

Given the foregoing flaws and others in mandatory sentencing statutes,
former U.S. District Court Judge John Martin offered this terse but accurate
assessment of mandatory minimums: “They are cruel, unfair, a waste of
resources, and bad law enforcement policy. Other than that they are a great
idea”'?! Here are a few potential reforms to mandatory minimums, roughly
ranked from minimalist to maximalist in approach:

1. Do no (new) harm. Politicians should not create new mandatory
minimum sentencing statutes or expand those currently on the books.
Whatever one thinks of the current slate of mandatory minimums, no

116.  See Ronald F. Wright, Trial Distortion and the End of Innocence in Federal Criminal Justice,
154 U. Pa. L. Rev. 79, 150-54 (2005). Although Professor Wright’s study focused on the pre-
Booker mandatory guidelines, his critique applies with equal force to statutory minimums. See
also John H. Blume & Rebecca K. Helm, The Unexonerated: Factually Innocent Defendants Who
Plead Guilty, 100 CornELL L. Rev. 157, 164-65, 180 (2014). Cf. Lucian E. Dervan & Vanessa A.
Edkins, The Innocent Defendant’s Dilemma: An Innovative Empirical Study of Plea Bargaining’s
Innocence Problem, 103 J. Crim. L. & CrimiNoLOGY 1 (2013).

117.  See, e.g.,2011 SpECIAL REPORT, supra note 5, at 97; see also Jed S. Rakoff, Why Innocent People
Plead Guilty, N.Y. Rev. or Books (Nov. 20, 2014), http://www.nybooks.com/articles/2014/11/20/
why-innocent-people-plead-guilty/.

118.  See 2011 SpeciaL REPORT, supra note 5, at 99; Schulhofer, supra note 103, at 16-18.

119.  See United States v. Angelos, 345 E. Supp. 2d 1227, 1251 (D. Utah 2004).

120.  Seeid. at 1252.

121.  Hon. John S. Martin, Jr., Why Mandatory Minimums Make No Sense, 18 NOTRE DAME J.L.
Ernics & Pus. PoL’y 311, 317 (2004).
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plausible case can be made that existing statutes are somehow insufficient
for law enforcement purposes.

Create court mechanisms to prevent a patently unjust application of
mandatory minimums. One much-discussed reform is the adoption of
“safety valve” provisions that permit a judge to sentence a defendant below
a mandatory minimum when certain criteria are met. A few states have
such provisions to prevent injustices under their mandatory sentencing
laws.'?> As mentioned earlier,'* the federal system also contains a safety
valve, although the current version is rather limited and applicable only
to certain drug crimes. It should be expanded to be more generally
available to defendants who might otherwise receive an excessive prison
sentence.'” Among other things, a safety-valve provision could require
that the sentencing court provide specific reasons for employing the
provision in a given case, thereby creating a written record that can be
examined by an appellate court. A more elaborate vehicle would have
juries participate in the determination of whether a mandatory minimum
sentence is excessive.'” For instance, a trial judge could provide the
defendant’s criminal history and other relevant information to the jury,
which would then deliberate and recommend a sentence to the court. If
that recommendation were less than the mandatory minimum, the judge
could then be authorized (but not required) to impose a sentence below
the mandatory term.

Empower correctional or parole authorities to reconsider sentencing
length. Another possible reform would involve a post-incarceration
mechanism to reconsider the length of prisoners serving long mandatory
minimum sentences.'? This could be done by empowering (or reviving) a
parole commission to evaluate current prison sentences under mandatory
minimums and consider whether it makes sense to continue to incarcerate
long-serving inmates. A somewhat similar approach would be to enact or
expand so-called “compassionate release” provisions that exist in several
jurisdictions. The existing federal provision authorizes the U.S. Bureau of
Prisons to make a motion to the district court for the release of a prisoner

122.

See Gregory Newburn, Mandatory Minimum Sentencing Reform Saves States Money

and Reduces Crime Rates, THE STATE FacTOR, Mar. 2016, at 6-7, https://www.alec.org/app/
uploads/2016/03/2016-March-ALEC-CJR-State-Factor-Mandatory-Minimum-Sentencing-
Reform-Saves-States-Money-and-Reduces-Crime-Rates.pdf.

123.
124.
125.
126.

See supra notes 20-22 and accompanying text.

See Luna & Cassell, supra note 1, at 61-63.

See id. at 78-80.

See id. at 81-82; Tonry, Mostly Unintended Effects, supra note 1, at 105-06.
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who is at least 70 years old and has served at least 30 years in prison,
or for other “extraordinary and compelling reasons.”’?” The Bureau of
Prisons has interpreted this authority very narrowly, however, effectively
limiting release to those with terminal illnesses or severely debilitating and
irreversible conditions. Congress could expand this authority to include
additional circumstances where the bureau could use parole or other
forms of discretionary release to discharge prisoners who have already
served significant sentences pursuant to mandatory minimums.'*

Limit the scope and impact of mandatory minimums. The problematic
cases involving mandatory minimums can be mitigated by narrowing
their reach and effect. Obviously, the length of mandatory minimums
could be reduced, with, for instance, a troubling 5-year minimum
sentence scaled back to a 1-year mandatory term. Such reductions
could be done discretely to particular statutes or across the board to all
mandatory minimums. Alternatively, mandatory minimums could be
converted into presumptive sentences, where judges have the authority to
issue a lower sentence so long as they provide good reasons as to why the
presumption should not apply in a given case.'” Mandatory sentencing
statutes could also be limited in scope to avoid their application in cases of
less serious crimes or criminals. Multi-year mandatory minimums might
be eliminated for nonviolent drug crimes, for instance, and offenses by
juveniles and nonviolent property crimes might be removed as predicate
offenses for recidivist statutes such as three-strikes laws. Another ready-
made fix would be to preclude the “stacking” of mandatory minimum
sentences, such as those pursuant to 18 U.S.C. § 924(c),”*® which can
result in a lifetime’s worth of punishment for just a few days of criminal
activity. Still other reforms could check the use of mandatory minimums
against bit players in criminal schemes by, for example, constraining the
application of conspiracy doctrine and accomplice liability as the basis
for long mandatory sentences.”” Finally, mandatory minimums might
be subject to temporal limits through so-called “sunset clauses,” where
the statutes would automatically lapse after a certain time period unless
lawmakers voted to extend the laws.'*
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131.
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18 U.S.C. § 3582(c)(1).
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Mandatory Minimums 145

Eliminate mandatory minimum sentences. For many crimes, particularly
those that do not involve violence, mandatory minimums could be
eliminated. “In a sensible world of rational policy making, no mandatory
penalty laws would be enacted. Those that exist would be repealed.
That would be the simplest way to address the problems revealed by the
literature,” Professor Tonry argued.'* “That is not the world we live in,” he
noted, but perhaps someday it will be. Until then, lesser reforms should
be pursued.

133.

Id. at 103.






Capital Punishment
Carol S. Steiker' and Jordan M. Steiker'

American capital punishment is at a crossroads. Capital
sentencing and executions have declined markedly. Several
states have recently abolished the death penalty and others
have imposed moratoria on executions. Despite extensive
constitutional doctrines regulating state capital practices, state
capital systems are still fraught with arbitrariness, inaccuracy,
and unfairness. Many of the problems facing American capital
punishment are intractable and likely unamenable to significant
improvement or reform. This chapter describes the obstacles
to reform and the case for moratorium or repeal. It then
offers three concrete proposals for retentionist jurisdictions,
focusing on improving capital representation, centralizing
prosecutorial charging decisions, and limiting the application
of the death penalty against persons with serious mental illness.

INTRODUCTION

Capital punishment in the United States is in a state of flux and fragility.
After the Supreme Court reinstated the death penalty in 1976, having
temporarily abolished it in 1972 in the landmark case of Furman v. Georgia,'
the use of capital punishment rose along virtually every dimension for the next
quarter-century. Death sentencing reached its modern-era (post-1976) peak in
1996, when 315 new death sentences were returned.” Executions reached their
modern-era peak in 1999, when 98 people were executed.’ Public support for
the death penalty rose, peaking in 1994, when 80% of respondents to a Gallup
poll favored the death penalty for the crime of murder and only 16% opposed
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it.* New York state reinstated the death penalty in 1995, and Congress expanded
the federal death penalty to 60 additional federal crimes in the Violent Crime
Control and Law Enforcement Act of 1994.° Congress also sharply limited the
availability of federal judicial review of state criminal proceedings with the
express purpose of expediting state executions through the Anti-Terrorism and
Effective Death Penalty Act of 1996.6

Since 2000, however, capital punishment in the United States has seen sharp
downturns along virtually every dimension. In 2016, only 30 death sentences
were returned nationwide, a decline of more than 90% from the modern-era
peak. Similarly, only 20 executions took place nationwide, down almost 80%
from the modern-era peak. Public support, measured by the Gallup polling
organization, hit a modern-era low, with 60% in favor of the death penalty
for murder and 37% against. New York invalidated its capital statute a decade
after reinstating it, having conducted no executions during the reinstatement
period. New Jersey, New Mexico, Illinois, Connecticut, Maryland, and
Nebraska all legislatively repealed their capital statutes, though Nebraska’s
death penalty was reinstated by referendum in November 2016. Several federal
and state courts declared certain capital schemes unconstitutional in their
entirety. For example, a federal judge in California declared California’s death-
penalty system unconstitutional in 2014, though the decision was overturned
on procedural grounds.” The Connecticut Supreme Court declared the death
penalty unconstitutional under the Connecticut Constitution in 2015, sparing
the 11 people on death row at the time of the state’s legislative repeal, which
was prospective only.? Other courts, including the U.S. Supreme Court, have
increasingly upheld constitutional challenges to discrete aspects of capital
practices, such as standards for the exemption of offenders with intellectual
disability and lethal-injection protocols.’

4. Gallup Historical Trends: Death Penalty, Garrup (May 8, 2017), http://www.gallup.com/
poll/1606/death-penalty.aspx.

5. Act of Jan. 4, 1995, ch. 1, 1995 N.Y. Laws 1; Pub. L. No. 103-322, 108 Stat. 1796 (1994).

6. Pub. L. No. 104-132, 110 Stat. 1214 (1996).

7. Jones v. Chappell, 31 E. Supp. 3d 1050 (C.D. Cal. 2014), rev'd, Jones v. Davis, 806 F.3d 538
(9th Cir. 2015).

8. State v. Santiago, 122 A.3d 1 (Conn. 2015).

9. See, e.g., Moore v. Texas, 137 S. Ct. 1039 (2017) (rejecting Texas’ standard for evaluating
claims of exemption from the death penalty based on intellectual disability); I re Ohio Execution
Protocol, 853 E.3d 822 (6th Cir. 2017) (upholding preliminary injunction against Ohio’s use of
midazolam in its lethal injection protocol), rev'd en banc, 2017 WL 2784503 (6th Cir. June 28,
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The death penalty’s precipitous decline over the past 15 years is due
largely to growing concerns about the fairness, accuracy, and effectiveness of
the capital justice process across the United States. These concerns are well-
founded and difficult to adequately address through constitutional regulation
or legislative reform. Consequently, the most appropriate path forward may
well be moratorium or repeal, solutions embraced by a growing number of
jurisdictions. In jurisdictions in which moratorium and repeal are not viable
options, however, there are discrete policy changes that are worth pursuing to
address some central problems in the administration of capital punishment. In
what follows, we document the concerns that have led to the death penalty’s
recent decline and explain why moratorium or repeal is the most appropriate
course of action. We also sketch three discrete policy changes nonetheless
worth pursuing: (1) enhanced capital defense services; (2) centralized capital
charging processes; and (3) exemption from capital punishment for offenders
with serious mental illness.

I. THE CASE FOR MORATORIUM OR REPEAL

While European abolition of the death penalty was achieved largely as
a result of a consensus that capital punishment runs afoul of the respect
for human dignity that is a universal human right, the sharp decline of the
death penalty in the United States reflects growing awareness of irremediable
problems in its administration. These problems are numerous and varied, but
most of them can usefully be grouped into three categories: (1) fairness, (2)
accuracy, and (3) effectiveness. Together, these issues have led a substantial
number of jurisdictions to repeal their capital statutes or to adopt moratoria
on executions until the problems can be adequately addressed. In light of the
systemic and intractable nature of the problems at issue, repeal or moratorium
is the most appropriate course of action where it is feasible.

A. FAIRNESS

Concerns about fairness in the administration of capital punishment arise
from the enormous discretion generated by the structure of the capital justice
process. Most capital statutes make death-eligible murder an extremely broad
offense that includes offenders who are non-triggerman accomplices to felony
murder, offenses in which the deceased is a member of one of the oft-expanded
groups of specially protected victims, and offenses that are otherwise deemed
especially “heinous” or “vile,” among many other avenues to eligibility. These
statutes give county prosecutors great leeway to decide whether and whom
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to charge capitally.'” Not surprisingly, the result is wildly divergent capital
charging decisions even within states, with geography rather than heinousness
determining who is sentenced to death. A recent study revealed that 2% of
the counties in the country accounted for the majority of death sentences
nationwide since 1976 (and for all the death sentences imposed nationwide in
2012, the last full year of the study)."" Another study that was cited numerous
times in the Connecticut Supreme Court’s constitutional abolition of the death
penalty revealed that geography was the single most influential factor in the
application of the death penalty within that state.'?

The discretion of county prosecutors in capital charging decisions is
compounded by the discretion of capital sentencing juries. In American history,
capital sentencing traditionally remained the province of juries even as judges
took on responsibility for most ordinary criminal sentencing. The centrality of
the jury was extended and underscored by the Supreme Court’s conclusion in
2002 that aggravating factors, usually considered during the sentencing phase
of capital trials, are functionally elements of the offense of capital murder and
thus constitutionally required to be found by the jury."” The broad eligibility for
capital murder created by expansive aggravating factors, coupled with the wide-
ranging information presented to juries as mitigating evidence, grants substantial
discretion to capital sentencing juries to impose or withhold death sentences. As
a result, many studies have found significant disparities in sentencing outcomes
on the basis of race, gender, and other irrelevant factors." The Supreme Court has
essentially closed the door to constitutional challenges to the influence of race on
capital sentencing outcomes by holding that evidence of discriminatory sentencing
patterns is insufficient to demonstrate a violation of the Equal Protection Clause;

10.  For discussions of prosecutorial discretion, see Ronald F. Wright, “Prosecutor Institutions
and Incentives,” in Volume 3 of the present Report; and John F. Pfaff, “Prosecutorial Guidelines,”
in Volume 3 of the present Report.

11. See RICHARD C. DIETER, DEATH PENALTY INFO. CTR., THE 2% DEATH PENALTY: HOW A MINORITY
of CouNnTiEs PRODUCE Most DeatH Cases ar ENormous Costs 10 ALl (Oct. 2013), https://
deathpenaltyinfo.org/documents/TwoPercentReport.pdf.

12.  SeeJohn J. Donohue III, An Empirical Evaluation of the Connecticut Death Penalty System
Since 1973: Are There Unlawful Racial, Gender, and Geographic Disparities?, 11 J. EMPIRICAL LEGAL
STup. 637, 673 (2014).

13.  Ringv. Arizona, 536 U.S. 584 (2002).

14.  See Donohue, supra note 12 (documenting race and gender disparities in Connecticut);
G. Ben Cohen, McCleskey’s Omission: The Racial Geography of Retribution, 10 OHIO ST. J. CRIM.
L. 65, 73-74 (2012) (collecting studies documenting race-of-the-victim disparities in Virginia,
Arkansas, California, Colorado, Florida, Illinois, Kentucky, Maryland, Mississippi, Missouri,
Nebraska, New Mexico, North Carolina, Oklahoma, South Carolina, and Virginia); see also Paul
Butler, “Race and Adjudication,” in Volume 3 of the present Report; Cassia Spohn, “Race and
Sentencing Disparity,” in the present Volume.
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rather, defendants must introduce evidence of racial discrimination in their
individual cases.”” But “smoking gun” evidence of this type is exceedingly rare,
and thus racial disparities continue without legal remedy.

B. ACCURACY

Even more disturbing than arbitrary and discriminatory patterns in the
distribution of capital sentences is evidence of wrongful convictions in capital
cases. In 2003, Republican Gov. George Ryan granted mass clemency to the
more than 160 inmates on death row in Illinois in the wake of 13 exonerations
of condemned inmates in that state in less than 20 years. The problem of
wrongful convictions in capital cases has since been shown to reach far beyond
Illinois or any subset of jurisdictions. Researchers estimate that approximately
4% of those sentenced to death nationwide are actually innocent.'®

One of these researchers has argued convincingly that erroneous convictions
occur disproportionately in capital cases because of special circumstances that
affect the investigation and prosecution of capital murder. Those circumstances
include pressure on the police to clear homicides; the absence of live witnesses
in homicide cases; greater incentives for the real killers and others to lie; greater
use of coercive or manipulative interrogation techniques; greater publicity and
public outrage around capital crimes; the “death qualification” of capital juries,
which makes such juries more likely to convict; greater willingness by defense
counsel to compromise the guilt phase of capital trials to avoid death during
the sentencing phase; and the lessening of the perceived burden of proof due to
the heinousness of the offense.'” One of the most comprehensive recent studies
of wrongful convictions (both capital and non-capital) has identified other
common causes of conviction of the innocent, such as faulty forensic evidence,
false confessions, mistaken eyewitness testimony, unreliable jailhouse informants,
and ineffective defense counsel.’® Although it is possible to attempt to address
some of these factors through judicial rulings or legislative reform, many of the

15.  McCleskey v. Kemp, 481 U.S. 279 (1987).

16.  See, e.g., Samuel R. Gross et al., Rate of False Conviction of Criminal Defendants Who Are
Sentenced to Death, 111 Proc. NAT'L AcAD. Sc1. 7230 (2014).

17.  See Samuel R. Gross, The Risks of Death: Why Erroneous Convictions Are Common in
Capital Cases, 44 Burr. L. Rev. 469 (1996).

18. See BRANDON L. GARRETT, CONVICTING THE INNOCENT: WHERE CRIMINAL PROSECUTIONS GO
WRONG (2011). See generally Brandon L. Garrett, “Actual Innocence and Wrongful Convictions,”
in Volume 3 of the present Report; Richard A. Leo, “Interrogation and Confessions,” in Volume
2 of the present Report; Gary L. Wells, “Eyewitness Identification,” in Volume 2 of the present
Report; Daniel Richman, “Informants and Cooperators,” in Volume 2 of the present Report; Eve
Brensike Primus, “Defense Counsel and Public Defense,” in Volume 3 of the present Report; Erin
Murphy, “Forensic Evidence,” in Volume 3 of the present Report.
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causes of wrongful convictions—such as pressures on investigators, prosecutors,
and defense counsel, the mistakes or lies of witnesses, and the effects of publicity
and emotional decision-making on juries —are not easily remedied. As a result,
others have followed Gov. Ryan’s lead in abandoning their support for the death
penalty because of the inevitability of wrongful executions."”

C. EFFECTIVENESS

The arbitrariness and unreliability of capital punishment described above
render the death penalty incapable of meeting the twin purposes recognized by
the Supreme Court: retribution and deterrence.”” Given that current patterns
of imposition of the death penalty are better explained by geography and race
than by heinousness of the crime, the death penalty does not accord with
retributive values, as it is not limited to or reliably applied against “the worst
of the worst”?' Similarly, arbitrariness and error in the imposition of capital
sentences undermine the death penalty’s ability to promote deterrence.

But even beyond the problems of arbitrariness and error, two other factors
prevent the death penalty from achieving its purported ends. First, even
though juvenile offenders and offenders with intellectual disability have been
constitutionally exempted from the death penalty,” offenders with mental
illness remain eligible for capital punishment and are disproportionately
represented on death row. A recent study found that 43% of inmates executed
between 2000 and 2015 had received a mental-illness diagnosis at some point
in their lives, a much higher percentage than those in the general public.”’
Those suffering from mental illness at the time of their offenses likely have
reduced culpability for their behavior as a result of their illness, undermining

19. See, e.g., Mark L. Earley, A Pink Cadillac, an IQ of 63, and a Fourteen-Year-Old from South
Carolina: Why I Can No Longer Support the Death Penalty, 49 U. RicH. L. Rev. 811 (2015) (former
attorney general of Virginia who oversaw 36 executions explaining his changed stance on the
death penalty).

20.  See, e.g., Gregg v. Georgia, 428 U.S. 153, 183 (1976) (plurality opinion) (“The death
penalty is said to serve two principal social purposes: retribution and deterrence of capital
crimes by prospective offenders.”). For a discussion of these purposes, see Jeffrie G. Murphy,
“Retribution,” in the present Volume; and Daniel S. Nagin, “Deterrence,” in the present Volume.
21.  See, e.g., Kennedy v. Louisiana, 554 U.S. 407, 420 (2008) (“Capital punishment must be
limited to those offenders who commit a narrow category of the most serious crimes and whose
extreme culpability makes them the most deserving of execution.”).

22.  See Roper v. Simmons, 543 U.S. 551 (2005) (juvenile offenders); Atkins v. Virginia, 536
U.S. 304 (2002) (offenders with intellectual disability).

23.  See Frank R. Baumgartner & Betsy Neill, Does The Death Penalty Target People Who Are
Mentally 1117 We Checked, WasH. Post (Apr. 3, 2017), https://www.washingtonpost.com/news/
monkey-cage/wp/2017/04/03/does-the-death-penalty-target-people-who-are-mentally-ill-we-
checked/?utm_term=.b9¢6076d2d5e.
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the retributive justice of a death sentence. Similarly, mentally ill offenders are
less likely to be able to rationally consider the costs and benefits of their actions
and thus are less likely to be subject to any deterrent effect that the death penalty
might have. Such considerations are precisely what led the Supreme Court to
exempt juvenile offenders and offenders with intellectual disability from the
ambit of the death penalty. The continued eligibility of the mentally ill for
capital punishment in every American jurisdiction that imposes it significantly
undermines the ability of the punishment to meet its penological goals.

Second, even if the death penalty were imposed with complete fairness and
accuracy and only on those in perfect mental health, it would still be unlikely to
promote its penological purposes because of its declining use and the lengthy
delays that exist between the imposition of death sentences and their execution.
The enormous declines in the imposition of the death penalty have rendered
it an exceedingly rare sentence that in recent years has yielded executions, on
average, nearly 18 years after the sentence is imposed.** Moreover, these are
only the death sentences that actually result in executions. Many sentences
are permanently vacated, and many death-sentenced inmates die of other
causes before they can be executed. Executing a minority of death-sentenced
offenders decades after their crimes—when both they and the communities
seeking retribution for their crimes have often changed dramatically—yields
only attenuated retributive justice, if that. Moreover, the ability of capital
punishment to promote deterrence is fatally undermined by its delayed and
uncertain implementation, as speed and certainty in the imposition of criminal
sanctions are widely recognized as key to their deterrent effect.”® A blue-ribbon
panel of experts recently reviewed 30 years of empirical evidence and found it
insufficient to establish a deterrent effect of capital punishment.?

The lengthy delays that inhibit the effectiveness of capital punishment
are largely the product of the constitutional requirements for capital trials
and the capital review process imposed by the U.S. Supreme Court. Even if it
were possible (or legal) for jurisdictions to minimize or avoid some of these
requirements in order to reduce delays, such avoidance would undermine the
fairness and accuracy of the capital justice process, resulting in an impossible
choice. As Justice Breyer noted, “In this world, or at least in this Nation, we can

24, See Glossip v. Gross, 135 S. Ct. 2726, 2764 (2015) (Breyer, J., dissenting).

25.  See generally Nagin, supra note 20.

26.  See Nar’L ReseARCH COUNCIL, DETERRENCE AND THE DEath PENaLTY (D. Nagin & J. Pepper
eds., 2012).
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have a death penalty that atleast arguably serveslegitimate penological purposes
or we can have a procedural system that at least arguably seeks reliability and
fairness in the death penalty’s application. We cannot have both.”?’

In the absence of the capacity to fulfill some legitimate penological
purpose, the death penalty becomes an exercise in “the gratuitous infliction
of suffering” that calls into question not only its wisdom but also its
constitutionality under the Eighth Amendment, as the Supreme Court
recognized in its 1972 decision in Furman.*®

D. MORATORIUM OR REPEAL

The above concerns have prompted the precipitous decline in the use of
the death penalty since 2000 and have increasingly led to wholesale repeal or
moratoria across a wide swath of jurisdictions. After New York’s highest court
invalidated its capital statute, the New York Legislature refused to reinstate
the death penalty in 2005, and the governor ordered the state’s execution
apparatus dismantled in 2008. Six additional state legislatures (New Jersey, New
Mexico, Illinois, Connecticut, Maryland, and Nebraska) voted affirmatively to
repeal their capital statutes in the past decade (although Nebraska’s statute
was reinstated by referendum in 2016). Four additional states (Colorado,
Pennsylvania, Oregon, and Washington) currently have gubernatorial
moratoria on executions. A recent comprehensive report by the bipartisan
Oklahoma Death Penalty Review Commission—co-chaired by former Gov.
Brad Henry, former United States Magistrate Judge Andy Lester, and former
Oklahoma Court of Criminal Appeals Judge Reta Strubhar—recommends
that Oklahoma adopt a moratorium on executions until the state’s legislature,
executive branch, and judiciary take actions to address the systemic flaws in
Oklahoma’s death-penalty system.

The actions of state elected officials rejecting or restraining the death penalty
have been echoed in decisions by judges addressing the constitutionality
of federal and state death-penalty statutes and in the work of nonpartisan
legal organizations. Two federal trial court judges have questioned the

27. Glossip, 135 S. Ct. at 2772 (Breyer, J., dissenting).

28.  Furman, 408 U.S. at 312 (White, ., concurring) (explaining that a “penalty with such
negligible returns to the State would be patently excessive and cruel and unusual punishment
violative of the Fighth Amendment”).
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constitutionality of the federal death-penalty statute in its entirety.”” A federal
trial court judge declared the California death penalty unconstitutional (though
the decision was overturned on appeal), and the Connecticut Supreme Court
declared capital punishment unconstitutional under that state’s Constitution.” Two
sitting Supreme Court justices have questioned the constitutionality of the death
penalty throughout the country.” The nation’s largest legal organization, the
American Bar Association, voted for a moratorium on capital punishment in
1997, a decision that has found further support in the ABA’s critical assessments
of state death-penalty practices over the ensuing two decades.*

Perhaps most significantly, the nation’s premier legal think tank, the
American Law Institute, voted in 2009 to withdraw the death-penalty provisions
of its influential Model Penal Code—provisions that had provided the template
for the modern death-penalty statutes upheld in 1976 and currently in force
throughout the United States. The ALI explained that its withdrawal was
motivated by “the current intractable institutional and structural obstacles to
ensuring a minimally adequate system for administering capital punishment.””
The ALI not only withdrew its model death-penalty provisions but also
indicated its intention not to undertake any further attempts at law reform
in the area of capital punishment, underscoring the “intractable” nature of
the problems that it identified. In the words of Adam Liptak, reporting on the
ALD’s decision for the New York Times, “What the institute was saying is that the

capital justice system in the United States is irretrievably broken.”**

29.  See United States v. Quinones, 196 E. Supp. 2d 416 (S.D.N.Y. 2002) (declaring federal
death penalty statute unconstitutional), rev'd, 313 E.3d 49 (2d Cir. 2002); United States v. Fell,
No. 5:01-cr-12-01, 2016 WL 7238930 (D. Vt. Dec. 13, 2016) (denying motion to declare federal
death penalty statute unconstitutional, but raising constitutional questions for the Supreme
Court to consider).

30.  Jonesv. Chappell, 31 E Supp. 3d 1050 (C.D. Cal. 2014), rev'd, Jones v. Davis, 806 F.3d 538
(9th Cir. 2015); State v. Santiago, 122 A.3d 1 (Conn. 2015).

31.  Glossip, 135 S. Ct. at 2726 (Breyer, J., dissenting, joined by Ginsburg, J.) (suggesting that
the Court receive “full briefing on ... whether the death penalty violates the Constitution”).

32.  See State Death Penalty Assessments, AM. BAR Ass'N, http://www.americanbar.org/groups/
crsj/projects/death_penalty_due_process_review_project/state_death_penalty_assessments.
html (last visited May 8. 2017).

33. See Carol S. Steiker & Jordan M. Steiker, No More Tinkering: The American Law Institute
and the Death Penalty Provisions of the Model Penal Code, 89 Tex. L. Rev. 353, 354 (2010). As a
matter of full disclosure, we (Carol Steiker and Jordan Steiker) were the authors of a report to the
ALI recommending that it withdraw the death penalty provisions of the Model Penal Code.

34.  Adam Liptak, Group Gives Up Death Penalty Work, N.Y. TiMEs (Jan. 4, 2010), http://www.
nytimes.com/2010/01/05/us/05bar.html.



156 Reforming Criminal Justice

The growing recognition of the magnitude and difficulty of the problems
in the capital justice system, by many of those most knowledgeable about the
workings of the system, strongly suggests that the most appropriate course
of action with regard to the death penalty is repeal or moratorium pending
system overhaul.

II. ENHANCED CAPITAL DEFENSE SERVICES

Notwithstanding the strong reasons offered above for suspending or
abolishing states’ death-penalty schemes, there are several steps states should
take short of moratoria and abolition to improve prevailing capital practices.
The area most in need of reform is capital representation. The Court’s approval
of several capital statutes in 1976 following its invalidation of prevailing schemes
in 1972 heralded the modern era of capital punishment. Perhaps nothing
changed more dramatically as a result of the Court’s intervention and the new
statutory schemes than the demands placed on the capital defense function.
The statutes upheld by the Court called for bifurcated proceedings, in which
capital sentencers would separately decide the questions of guilt/innocence
and whether the death penalty should be imposed.* The uniform creation of a
“punishment phase” in the new state schemes meant that capital lawyers would
have to dedicate time, thought, and resources to the issue of punishment,
whereas prior capital practice tended to focus primarily on the question of
guilt of the underlying offense. The new statutes included mandatory appeals,
and in the wake of the new statutes, states updated and expanded opportunities
for death-sentenced inmates to challenge their convictions and sentences in
state post-conviction proceedings. Congress, too, created a right to counsel for
indigent death-sentenced inmates in federal habeas proceedings.*® In addition,
the Supreme Court’s intervention brought a whole new set of capital-specific
doctrines governing, among other things, the selection of capital juries,” the
adequacy of state’s “aggravating factors,”*® the sufficiency of state schemes to
facilitate consideration of mitigating evidence,” proportionality limits on
the imposition of the death penalty,” and newly recognized requirements of
“heightened reliability” in capital cases.*!

35.  Gregg v. Georgia, 428 U.S. 153 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Jurek v.
Texas, 428 U.S. 262 (1976).

36. 18 U.S.C.§ 3599 (2012).

37.  Witherspoon v. Illinois, 391 U.S. 510 (1968).

38.  Godfrey v. Georgia, 446 U.S. 420 (1980).

39.  Lockett v. Ohio, 438 U.S. 586 (1978).

40.  Coker v. Georgia, 433 U.S. 584 (1977).

41.  Woodson v. North Carolina, 428 U.S. 280 (1976).
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Defense lawyers were ill-equipped to meet the challenges posed by the new
structure of state capital schemes and the newly recognized federal constitutional
limits applicable to state capital regimes. By the mid-1970s, there was simply
no functioning capital defense bar in virtually any jurisdiction.*> At the trial
level, though there were many lawyers with experience trying capital cases,
such lawyers tended to be “generalists” who treated such cases as they would
other cases involving serious felonies; they had no experience investigating and
presenting mitigation evidence relevant to the newly established punishment
phase. Nor were such lawyers trained to negotiate settlements in capital cases;
the prevailing practice was to contest guilt and hope for the best. Moreover,
trial lawyers lacked experience navigating two separate trials and often poorly
coordinated their guilt/innocence and punishment-phase defenses, in ways
that were not only unhelpful to their clients but often counterproductive. For
the few lawyers who endeavored to meet the challenges posed by the emphasis
on mitigation in the post-Furman statutes, they lacked the resources to be
successful. States often capped the amount of compensation available in capital
trials at absurdly low levels, making investigation and presentation of evidence
a practical impossibility, especially when expert testimony was essential to the
mitigation case.

Representation on direct appeal and in newly expanded state habeas
proceedings was likewise poor. Just as there were no “capital trial lawyers”
in the mid-1970s, there were few if any experts in capital appeals and state
postconviction representation. In many states, trial lawyers would file their
own direct appeals, and they often lacked knowledge about the emerging
constitutional doctrines governing capital trials; they also lacked the time
and resources to mount comprehensive challenges to the new state statutory
provisions, even ones that were manifestly vulnerable given the Court’s new
capital doctrines. State postconviction proceedings became newly significant,
because they offered capital defendants the opportunity to develop new facts
relevant to the constitutionality of their convictions and sentences (most
notably, challenges to the adequacy of trial representation and the disclosure
obligations for prosecutors under Brady v. Maryland).* But lawyers appointed
to undertake such representation, like their trial counterparts, tended to
ignore the investigative responsibilities that came with the new postconviction
opportunities; such lawyers often confined their challenges to “record-
based” claims, many of which were unreviewable in state postconviction

42. See CAROL STEIKER & JORDAN STEIKER, COURTING DEATH: THE SUPREME COURT AND CAPITAL
PuNIsHMENT 196-97 (2016).
43, 373 U.S. 83 (1963).
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proceedings. Representation on federal habeas was mixed at best. In some
states the Administrative Office of the U.S. Courts created specialized offices
for federal habeas representation, but in many other jurisdictions lawyers were
appointed to represent inmates in individual cases, often with no standards or
qualifications for appointed counsel. The resulting representation on federal
habeas ran the full gamut—from professional, effective representation in
some cases to ineffective, uninspired representation in others. The increased
complexity of the federal habeas forum, especially after the passage of the
Anti-Terrorism and Effective Death Penalty Act,** magnified the significance of
disparities in federal habeas representation.

In 1989, the American Bar Association, alarmed by the uneven and
inadequate representation in capital cases, issued Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty Cases,* which sought
to specify both the duties of individual lawyers in capital cases and the
obligations of states to craft institutional structures that would adequately
support the capital defense mission. By the early 1990s, the deficiencies in
capital representation were increasingly apparent. Stephen Bright, a leading
capital attorney in Georgia, penned a comprehensive critique of prevailing
representation practices.*® He concluded that the lottery for death sentences
condemned by Furman essentially had been replaced by a new lottery—one
in which the distribution of the American death penalty turned on the quality
of counsel at various stages. He offered numerous illustrations of how poor
lawyering at trial, on appeal, or in postconviction proceedings resulted in death
sentences and executions, and the extent to which individual lawyers, states,
and judges routinely failed to ensure adequate representation.

In 1997, the ABA passed a resolution calling for a moratorium on executions
in the United States because of concerns about continuing unfairness, inaccuracy,
and discrimination in the administration of the death penalty.” The first ground
listed in support of its moratorium was the failure of states to embrace or
satisfy the requirements of the Guidelines."® The ABA subsequently updated its

44.  Pub.L.No. 104-132, 110 Stat. 1214 (1996).

45. AM. BAR Ass’N, GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH
Penatry Cases (1989),  http://www.americanbar.org/content/dam/aba/uncategorized/Death_
Penalty_Representation/Standards/National/1989Guidelines.authcheckdam.pdf.

46.  Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the Worst Crime but for
the Worst Lawyer, 103 YALE L.J. 1835 (1994).

47.  Death Penalty Moratorium Resolution, AM. BAR Ass’N (1997), http://www.americanbar.
org/groups/committees/death_penalty_representation/resources/dp-policy/moratorium-1997.
html.

48.  Seeid.
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guidelines in 2003,* providing even greater detail about the minimally necessary
tasks and structures for effective capital representation. The ABA also created a
project to review state implementation of its death-penalty recommendations,
which subsequently issued numerous state-by-state reports along numerous
dimensions, including adherence to the representation Guidelines.

Much has changed since 1976. There are more lawyers trained in capital
defense, at trial, on appeal, and in postconviction proceedings. States almost
uniformly provide greater resources than they did in the 1970s and ’80s. Yet
fundamental problems remain. No state thus far has satisfied all of the Guidelines
recommendations: many states fail to adequately police the qualifications of
lawyers at all stages; they fail to impose appropriate workload limits; they do not
ensure adequate training for capital-specific tasks; they do not ensure sufficient
insulation of defense counsel to encourage independent, zealous defense; and
they do not guarantee sufficient funding for attorney compensation, mitigation
investigation, and experts. Perhaps most fundamentally, states simply have not
designed plans, as required by the Guidelines, to ensure “high quality legal
representation in death penalty cases.”!

It might be thought that these failures are less pressing given the sharp
decline in capital sentences over the past two decades. If only a few dozen
offenders are sentenced to death nationwide each year, why does the inadequacy
of capital defense systems even matter? First, capital sentences will continue
to be imposed—yperhaps in even greater proportion—on those defendants
with mediocre or poor representation. Prosecutors are increasingly exercising
their discretion to settle cases.”® In turn, defense lawyers who work diligently
in pretrial negotiations to identify grounds for a non-death sentence, develop
a relationship with their clients to facilitate a plea, and persuasively present
their case for settlement will not likely find their clients among the increasingly
small number of offenders in their jurisdiction whom prosecutors take to
trial. The substantial decline in public demand for death sentences and the
accompanying rise in the costs associated with capital trials and appeals provide

49. AM. BAR Ass’N , GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH
Penarty Cases (2003) [hereinafter 2003 ABA GuIDELINES], https://www.americanbar.org/groups/
committees/death_penalty_representation/resources/aba_guidelines/2003-guidelines.html.

50.  See State Death Penalty Assessments, AM. BAR Ass'N, http://www.americanbar.org/groups/
crsj/projects/death_penalty_due_process_review_project/state_death_penalty_assessments.
html (last visited May 8, 2017) (the state-by-state reports of the ABA Death Penalty Due Process
Review Project, formerly known as the ABA Moratorium Implementation Project).

51. See 2003 ABA GUIDELINES supra note 49, § 2.1.

52.  For a discussion of plea bargaining, see Jenia I. Turner, “Plea Bargaining,” in Volume 3 of
the present Report.
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strong incentives for prosecutors to seek death only in those cases where there
will be a one-sided contest. Just as Bright decried the American death-penalty
system in the 1990s as one that assigned the death penalty for the worst lawyer
rather than the worst crime, so too will disparities in representation continue
to account for the inequitable distribution of death sentences going forward.

Second, and perhaps more importantly, close to 3,000 offenders currently
remain on death row, and the quality of representation for those offenders will
continue to bear on the accuracy and fairness of the American death penalty.
Inadequate representation continues to plague the appeals and postconviction
processes. Many states continue to rely on court-appointed lawyers to handle these
cases, frequently with inadequate appointment standards and almost uniformly
without systems for monitoring performance. Resources for postconviction
lawyers vary tremendously across jurisdictions and even within them.

Postconviction lawyers in particular are essential to uncovering errors
at trial, including the reliability of outdated forensic science. Many cases of
wrongful conviction have been uncovered in postconviction litigation, yet
significant swaths of cases involve no serious postconviction investigation.
Postconviction litigation is also essential to policing the adequacy of trial
counsel, but postconviction proceedings often fail to serve this purpose. The
federal constitutional standard to prevail on claims of ineffective assistance of
counsel is notoriously demanding, affording strong deference to the strategic
choices of trial counsel.”® Constitutional litigation simply does not catch the
many cases in which subpar representation contributed to a death verdict.
Indeed, federal habeas courts must provide “double deference” in cases where
state courts have rejected claims of inadequate representation, deferring to the
state court’s own deferential review of trial representation.”* And if inadequate
postconviction lawyering results in an improper conviction or sentence being
sustained, there is no recourse: Prevailing constitutional doctrine holds that
inadequate representation in state postconviction or federal habeas is not a
grounds for relief.”” Inmates who receive inadequate representation at all levels
find the quickest path to execution.

53.  Strickland v. Washington, 466 U.S. 668 (1984); Burger v. Kemp, 483 U.S. 776 (1987).

54. 28 U.S.C. § 2244(d)(1) (2012) (allowing relief for claims adjudicated in state court only
if state court decision denying relief is contrary to, or an unreasonable application of, clearly
established federal law).

55.  Murray v. Giarratano, 492 U.S. 1 (1989) (rejecting constitutional right to representation
for indigent prisoners seeking postconviction relief in capital cases).
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Given the inadequacy of constitutional litigation to solve the problems of
deficient representation, and the importance of high-quality representation to
the fair, accurate, and nondiscriminatory application of the death penalty, it is
incumbent upon states to reform their systems of capital representation. The
ABA Guidelines provide a detailed road map for establishing an appropriate
system. States could go a long way toward compliance with the Guidelines
by opting to fund capital offices at every level (trial, direct appeal, and state
postconviction proceedings). Although capital defender offices are not a failsafe
against inadequate lawyering, appointment systems carry too many inherent
risks. Appointment systems undermine attorney independence, as judges
frequently choose lawyers for reasons unrelated to excellence in representation
and sometimes incompatible with such representation (e.g., patronage or
diminished likelihood of “making trouble”). Appointed lawyers often lack the
resources and training to adhere to prevailing norms. Capital defender officers
yield economies of scale and provide for specialization and expertise. Many
of the key Guidelines recommendations—establishing a defense team, training
of attorneys, monitoring of attorneys, and provision of resources—are much
easier to ensure in the context of statewide or regional capital defender offices.

Thus, we conclude that the best way to improve the delivery of capital
representation services is to establish capital defense offices at all levels (trial,
direct appeal, and state postconviction). The goal of such offices should
be to facilitate compliance with the ABA Guidelines for effective capital
representation.

III. CENTRALIZED CAPITAL CHARGING PROCESSES

In the pre- Furman era, one of the central concerns about the American death
penalty was its relatively infrequent application both in terms of death sentences
and executions. The problem was compounded by the widespread perception
that the few recipients of capital punishment were not selected based on the
severity of their crimes but on the basis of arbitrary or discriminatory factors.
That concern did not disappear after the Court upheld capital statutes in 1976
and states experienced a significant climb in capital sentences and executions
through the 1990s. But in recent years, as death sentences have experienced
remarkable declines, the concern about arbitrariness and discrimination has
taken a new form: prevailing death sentences are increasingly concentrated in
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a small number of counties within a small number of states.”® In the period
2004-2009, only 1% of counties in the U.S. returned on average at least one
death sentence per year.”

This geographical concentration of death sentences is problematic for several
reasons. First, such concentration suggests that the site of the crime rather than
its seriousness will determine whether an offender receives a death sentence.
Second, and relatedly, it suggests increased politicization of the death penalty,
with manifestly different outcomes based on the charging inclinations of local
prosecutors. Third, where geography overlaps with race, the resulting death
sentences might be not merely arbitrary but also discriminatory. Fourth, when
only a handful of counties are producing the bulk of contemporary sentences,
the death sentences produced might overstate contemporary support for the
death penalty; the decisions of a few prosecutors will generate death sentences
at the same time that the rest of the country turns its back on the death penalty.

The best mechanism for avoiding geographical concentration of death
sentences—and ensuring even-handed application of state capital punishment
laws—is to require local prosecutors to consult with a statewide entity
before seeking the death penalty. The statewide entity, which would include
prosecutors from around the state, would deliberate about the appropriateness
of seeking death in light of present and past cases. States could structure the
process so that local prosecutors could not seek death unless their decisions
were ratified by the statewide entity.

This recommendation faces several challenges. Some prosecutors would
argue that the decision to seek death is a purely local prerogative and is
properly informed by local opinion. On this view, locally informed charging
decisions produce a “mini-federalism” akin to the federalism that allows some
states to retain and use the death penalty frequently and others to abolish
it altogether. The problem with this argument is that local counties operate
under the same state capital punishment law: Treating offenders differently
because they live under different legal regimes is distinguishable from treating
offenders differently despite common criminal statutes. Moreover, the notion
that prosecutors are simply responding to “local demand” in seeking death is
undercut by the widespread practice of death-qualifying juries. In many high
death-sentencing counties, such as Philadelphia and Harris County (Houston),
popular support for the death penalty is not higher than the level of support
in nearby low death-sentencing counties; the removal of potential jurors

56.  See DIETER, supra note 11.
57.  Id.at10.
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who have qualms about the death penalty allows prosecution preferences to
overcome local preferences, and the popular election of district attorneys does
not necessarily cure this disconnect.

A second objection is that a statewide committee would have difficulty
enumerating workable criteria to ensure consistency across cases. This objection
is a powerful one, because capital cases do not fall neatly into “death” and “life”
categories. Numerous tangible and intangible factors inform the death-penalty
decision. But the objection proves too much. If it is impossible to generate
workable criteria to ensure consistency across cases, the death penalty is hopelessly
arbitrary. Consideration by a statewide committee whether to endorse a decision
to seek death would provide a valuable check against local overreaching and force
actors within the system to reflect on fairness across cases.

A third objection would criticize the “one-way ratchet” of this proposed
statewide process. Only decisions to seek the death penalty would be
reviewable by the statewide entity; decisions declining to seek death would
be unreviewable. On this objection, the goal of even-handed enforcement
must account for wunder-enforcement as well as over-enforcement of the
death penalty. This objection is powerful as well, but the practical obstacles to
requiring local authorities to seek death against their considered judgment are
overwhelming. Local actors will inevitably have to carry out the prosecution;
if local authorities regard the death penalty as inappropriate, it is impossible
to control the resources and vigor they bring to the effort. Moreover, given the
rarity of homicide cases in which death is sought, the administrative expense
of reviewing each decision declining to seek death would be significant and
undermine the workability of statewide review. Finally, the central goal of
statewide review is to ensure that the death penalty is truly reserved for the
“worst of the worst.” Allowing some very aggravated cases to slip through the
cracks is less problematic in the present moment than the possibility that the
indiscriminate use of the death penalty by some local prosecutors runs against
statewide community standards.

Thus, we conclude that states that authorize local authorities to make capital
charging decisions should establish a statewide entity with the power to review
and reject decisions to seek death by local prosecutors.
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IV.EXEMPTION FROM CAPITAL PUNISHMENT FOR OFFENDERS
WITH SERIOUS MENTAL ILLNESS

Although the U.S. Supreme Court has constitutionally exempted juvenile
offenders and offenders with intellectual disability from the ambit of the
death penalty, it has not extended a similar exemption to offenders with severe
mental illness, despite similarities in the limitations faced by all three groups of
offenders.”® Nor has any active death-penalty state passed legislation enacting
such an exemption, despite the fact that polls indicate that a substantial
majority of Americans oppose the death penalty for the mentally ill.** Such
an exemption would advance the accuracy of the capital justice process, given
the inability of many of those with mental illness to assist in their defense.
Moreover, such an exemption would remove from death eligibility those whose
punishment would least advance the goals of retribution and deterrence.

Four national organizations—the American Psychiatric Association, the
American Psychological Association, the National Alliance for the Mentally Ill,
and the American Bar Association—have taken formal positions opposing the
execution of defendants with severe mental illness. The ABA has developed a
detailed, concrete policy proposal, elaborated at length in a recently published
white paper. The ABA’s proposal is as follows:

Defendants should not be executed or sentenced to death if, at the
time of the offense, they had a severe mental disorder or disability
that significantly impaired their capacity (a) to appreciate the
nature, consequences or wrongfulness of their conduct, (b)
to exercise rational judgment in relation to conduct, or (c) to
conform their conduct to the requirements of the law. A disorder
manifested primarily by repeated criminal conduct or attributable
solely to the acute effects of voluntary use of alcohol or other drugs
does not, standing alone, constitute a mental disorder or disability
for purposes of this provision.*

58.  For a discussion of mental illness, see Stephen J. Morse, “Mental Disorder and Criminal
Justice,” in Volume 1 of the present Report.

59.  See, e.g, POLL: Americans Oppose Death Penalty for Mentally IIl by 2-1, DEATH PENALTY
Inro. CtR,, https://deathpenaltyinfo.org/node/5956 (last visited May 8, 2017).

60. AM. Bar Ass’N DUE Process Rev. PROJECT, SEVERE MENTAL ILLNESS AND THE DEATH PENALTY
7-8 (Dec. 2016), http://www.americanbar.org/content/dam/aba/images/crsj/ DPDPRP/
SevereMentallllnessandtheDeathPenalty_WhitePaper.pdf.
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The ABA resolution’s accompanying report explains that this paragraph is
meant to apply only to those with “severe” mental disorders and disabilities,
such as schizophrenia and schizoaffective disorder, bipolar disorders, major
depressive disorder, and post-traumatic stress disorder (PTSD). The report
specifically excludes from this exemption those whose conditions are manifested
primarily by criminal behavior or voluntary substance use. The resolution also
recommends exempting from execution some capital defendants who develop
a severe mental disorder or disability after a death sentence has been imposed.*'

The ABA’s proposed exemption for capital defendants with severe mental
illness has served as a template for a significant number of states in which
legislative exemptions have recently been proposed. Legislators in seven states—
Arkansas, Indiana, Ohio, South Dakota, Tennessee, Texas, and Virginia—have
recently proposed bills that would prohibit the death penalty for defendants who
suffered from a serious mental illness at the time of their offense.®> These bills,
which have all had bipartisan support, have largely tracked the ABA proposal.

Despite strong public support for such legislation in opinion polls, opponents,
including many prosecutors, argue that the exemption is unnecessary because
of existing protections afforded by competency reviews, the insanity defense,
and the availability of mitigating evidence. Such arguments are unfounded.
The standard for competency to stand trial is an extremely low one, and
many defendants are cleared as competent for the purposes of trial despite
undeniably suffering from severe mental illness. Moreover, the competency
determination addresses the defendant’s mental state only at the time of trial or
the time of execution and does not address the defendant’s mental state at the
time of the offense.® The insanity defense, which does address the defendant’s
mental state at the time of the offense, likewise generally sets a very low bar
for sanity. As a consequence, the insanity offense is infrequently invoked and

61. Id. at 8.

62.  Rebecca Beitsch, States Consider Barring Death Penalty for Severely Mentally Ill, PEw
CuaRrITABLE TRUsTS (Apr. 17, 2017), http://www.pewtrusts.org/en/research-and-analysis/blogs/
stateline/2017/04/17/states-consider-barring-death-penalty-for-severely-mentally-ill.

63. To determine a defendant’s competence to stand trial, the court must ask whether, at
the time of trial, the defendant “has sufficient present ability to consult with his lawyer with
a reasonable degree of rational understanding—and whether he has a rational as well as
factual understanding of the proceedings against him.” Dusky v. United States, 362 U.S. 402,
402 (1960) (per curiam). As for competence to be executed, courts must determine that, at the
time of execution, “those who are executed know the fact of their impending execution and the
reason for it.” Ford v. Wainwright, 477 U.S. 399, 422 (1986) (Powell, J., concurring in part and
concurring in the judgment); see also Panetti v. Quarterman, 551 U.S. 930, 959-60 (2007) (the
condemned’s understanding of the reason for his impending execution must be rational rather
than delusional).
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even more infrequently successful, as it applies only to a narrow category of
individuals with very particular manifestations of mental illness. Finally,
the ability of capital defense lawyers to ask sentencing jurors to consider a
defendant’s mental illness as mitigating has often proved unavailing in light of
the common misperceptions that lay jurors have about mental illness.

The Supreme Court has recognized as a constitutional matter that offenders
with intellectual disability may face a special risk of wrongful conviction and
death sentencing because of their impaired ability to consult with counsel, their
potentially inappropriate affect in court, and the risk that juries will consider
them more dangerous because of their disability.®* Defendants with severe
mental illness face similar risks for similar reasons, and thus an exemption would
increase the accuracy of the capital justice system. In addition, the Supreme
Court has recognized that the execution of offenders with intellectual disability
and juvenile offenders does not serve the retributive or deterrent purposes of
capital punishment because of the reduced culpability of such offenders and
their lessened susceptibility to deterrence.®® Exactly the same considerations
apply to offenders with severe mental illness, and thus an exemption would
remove from the ambit of the death penalty those for whom the punishment
would least serve any legitimate penological purposes.

We conclude that states should adopt an exemption from capital punishment
for offenders with severe mental illness, tracking the general contours of the
exemption proposed by the American Bar Association.

RECOMMENDATIONS

In light of the irremediable systemic problems in the administration of the
death penalty in the United States, the most appropriate course of action is
moratorium or repeal of the death penalty where it is feasible. In the absence of
moratorium or repeal, we recommend three discrete policy changes to address
some widespread problems in state capital justice systems:

1. To improve the delivery of capital representation services, states should
establish capital defense offices at all levels (trial, direct appeal, and state
postconviction). The establishment of such offices should be undertaken
to facilitate compliance with the ABA Guidelines for effective capital
representation.

64. See Atkins v. Virginia, 536 U.S. 304, 320-21 (2002).
65.  Id. at 319-20 (offenders with intellectual disability); Roper v. Simmons, 543 U.S. 551,
569-73 (2005) (juvenile offenders).
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States should establish a statewide entity with the power to review and
reject decisions to seek death by local prosecutors.

States should adopt an exemption from capital punishment for offenders
with severe mental illness, tracking the general contours of the exemption
proposed by the American Bar Association.






Race and Sentencing Disparity
Cassia Spohn’

Although the overt and widespread racism that characterized the
operation of the criminal justice system during the early part of
the 20th century has largely been eliminated, racial disparities in
sentencing and punishment persist. Research conducted during
the past four decades concludes that the continuing—some
would say, worsening—racial disparity in incarceration rates
and use of the death penalty can be attributed to the policies
pursued during the war on drugs and to criminal justice officials’
use of race-linked stereotypes of culpability and dangerousness.
Remedying the situation and ensuring that imprisonment will
no longer be a normal part of the life course for young black
and Hispanic men will require reducing the size of the prison
population through decarceration, reforming the sentencing
process so that a larger proportion of offenders convicted of
nonserious crimes are given an alternative to incarceration,
and abolishing or severely restricting use of the death penalty.

INTRODUCTION

In the late 1930s, Dr. Gunnar Myrdal, an economics professor at the
University of Stockholm, was invited by the Carnegie Corporation of New
York to undertake a “comprehensive study of the Negro in America.”! Myrdal’s
examination of “courts, sentences and prisons,”> which relied primarily on
anecdotal accounts of differential treatment of blacks and whites in Southern
court systems, documented widespread racial discrimination in court processing
and sentencing. Although Myrdal highlighted disparities in provision of
counsel, bail, jury selection, and trial, he reserved his harshest criticism for
the differences in punishment imposed on similarly situated white and black
defendants and on those who victimized whites rather than blacks. He noted
that grand juries routinely refused to indict whites for crimes against blacks,
that whites who were indicted for crimes against blacks were rarely convicted,
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and that those who were convicted received only the mildest punishment. He
also pointed out that crimes by blacks against other blacks were not regarded as
serious and, as a result, also were unlikely to result in indictment, conviction, or
appropriate punishment. By contrast, blacks convicted of, or even suspected of,
crimes against whites were subject to the harshest treatment. Myrdal concluded
that “[t]his whole judicial system of courts, sentences and prisons in the South
is overripe for fundamental reforms.”

Myrdal’s conclusion was based on his assessment of the situation regarding
race and punishment in the early part of the 20th century, and the situation
obviously has changed since then. Legislative reforms and Supreme Court
decisions protecting the rights of criminal defendants, coupled with changing
attitudes toward race and race relations, have made it less likely that criminal
justice officials will systematically treat defendants of different races differently.
The stigma assigned to crimes and the severity of punishment imposed on those
convicted of crimes no longer reflect overt discrimination based on the race
of the defendant and the race of the victim. Thus, whites who commit crimes
against blacks are not beyond the reach of the criminal justice system, blacks
who victimize other blacks are not immune from punishment, and blacks who
victimize whites do not routinely receive disproportionately harsh sentences.

Although most commentators would agree that the flagrant racism described
in An American Dilemma has been eliminated, most also would argue that
significant punishment inequities persist. As evidence of this, consider that in
2004, the United States celebrated the 50th anniversary of Brown v. Board of
Education,* the landmark Supreme Court case that ordered desegregation of
public schools. Also in 2004, the Sentencing Project issued a report entitled
Schools and Prisons: Fifty Years after Brown v. Board of Education.” The report
noted that, whereas many institutions in society had become more diverse
and more responsive to people of color in the wake of the Brown decision,
the American criminal justice system had taken “a giant step backward.”® To
illustrate this, the report pointed out that in 2004, there were nine times as many
black Americans in prison or jail as on the day the Brown decision was handed
down—the number increased from 98,000 to 884,500.” The authors of the
report concluded that “such an outcome should be shocking to all Americans.”

3. Id. at 555.

4. 347 U.S 483 (1954).
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The situation has not improved significantly in the decade since the
Sentencing Project issued its report. Racial minorities—and especially young
black and Hispanic men—are substantially more likely than whites to be
serving time in prison; they also face significantly higher odds than whites of
receiving life sentences, life sentences without the possibility of parole, and the
death penalty. Reducing—not to mention eliminating—these disparities will
require bold policy reforms that go beyond simply reducing the discretion of
prosecutors, judges, and corrections officials. The most obvious solution—
decarceration—may be both politically unpalatable and, given the current
mood of the country, infeasible. Other reforms include the elimination of
mandatory minimum sentences, restrictions on the use of life-without-parole
sentences, the repeal or modification of three-strikes and truth-in-sentencing
laws, and either repealing the death penalty or passing legislation designed
to make it easier for those on death row to challenge their sentences based
on racial discrimination. Although these policy changes will not—indeed
cannot—eliminate the overt and implicit racial discrimination that leads to
disparate punishment, they will reduce the punitive bite of conviction for non-
serious crimes, help bring the U.S. incarceration rate more in line with the rates
of other Western democracies, and reduce the racial disparities that result from
implementation of these “tough on crime” policies.

These issues are discussed in the following sections of this chapter. Part I will
discuss current statistics on race and punishment, with a focus on demonstrating
that, legal reforms and Supreme Court decisions notwithstanding, there
remains substantial racial and ethnic disparity in punishment. Part II focuses on
explanations for the disproportionate number of blacks and Hispanics under
the control of the criminal justice system. Part III discusses policy reforms
designed to improve the current situation and ensure that imprisonment will
no longer be a typical life event for young black and Hispanic men.

I. THE CURRENT SITUATION

There is compelling evidence of racial disparity in punishment in the
United States.’ In 2015, blacks comprised about 13% of the U.S. population,
but 39% of all state and federal prison inmates. Hispanics were 17% of the
U.S. population but 24% of prison inmates. By contrast, non-Hispanic whites
made up 63% of the total population but only 37% of the prison population.
Stated another way, people of color comprised only 30% of the U.S. population

9. The following statistics come from E. ANN CaRSON & ELIZABETH ANDERSON, BUREAU OF
Justice Statistics, U.S. DEP’T OF JUSTICE, PRISONERS IN 2015 (Dec. 2016), https://www.bjs.gov/
content/pub/pdf/p15.pdf.
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but almost two-thirds of all prison inmates. Imprisonment rates vary by both
race/ethnicity and sex. In 2015, for example, 2,613 of every 100,000 African-
American men, 1,043 of every 100,000 Hispanic men, and 457 of every 100,000
white men were incarcerated in a state or federal prison; this means that the
incarceration rate for African-American men was about six times the rate for
white men and that the incarceration rate for Hispanic men was 2.3 times the
rate for white men. The incarceration rates for women, although much lower
than the rates for men, revealed a similar pattern of disparity: 103 of every
100,000 for African-Americans, 63 of every 100,000 for Hispanics, and 52
of every 100,000 for whites. There also is evidence that blacks and Hispanics
are more likely than whites to be serving life (and life without the possibility
of parole) sentences.'” A Sentencing Project report on the expansion of life
sentences revealed that blacks comprised 47.2% of those serving life sentences
and 58% of those serving life sentences with no possibility of parole in state
and federal prisons in 2012. The proportion of blacks among those serving
life sentences was even higher in states such as Maryland (77.4%), Georgia
(72%), and Mississippi (62.3%). Hispanics made up 16.4% of those serving
life sentences nationwide, with the largest proportions in New Mexico (44.1%),
California (35.7%), and Arizona (30.9%). According to David Garland,
statistics such as those reported above suggest the “systematic imprisonment

of whole groups of the population.”"!

There is also clear and convincing evidence of racial disparity in the
application of the death penalty.'? In 2016, there were 2,905 prisoners under
sentence of death in the United States. Of these, 42.3% were white, 41.8%
were black, and 13.1% were Hispanic. Similar disparities are found in statistics
regarding those executed by the states and by the federal government. Of the
1,419 prisoners executed from 1977 through 2016, 55.6% were white, 34.5%
were black, 8.3% were Hispanic, and 1.6% were Native American or Asian.
Despite the fact that they make up only 13% of the population, blacks comprise
more than 40% of those under sentence of death and more than a third of
those executed since 1977. There also is evidence that those who murder whites
are sentenced to death and executed at disproportionately high rates. From

10.  Thefollowing statistics come from THE SENTENCING ProJECT, LirE GOEs ON: THE HISTORIC RISE
IN LIFE SENTENCES IN AMERICA (2013), http://sentencingproject.org/wp-content/uploads/2015/12/
Life-Goes-On.pdf.

11.  David Garland, Introduction: The Meaning of Mass Imprisonment, in MAss IMPRISONMENT:
SociaL Causes AND CONSEQUENCES 1 (David Garland ed., 2001).

12.  The following statistics come from Death Row USA, NAACP LecaL DEr. & Epuc. FunD
(2016), http://www.naacpldf.org/death-row-usa. For a discussion of the death penalty, see Carol
S. Steiker & Jordan M. Steiker, “Capital Punishment,” in the present Volume.
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1977 through 2016, 75.6% of the persons executed were convicted of killing
whites, 15.3% were convicted of killing blacks, and 6.9% were convicted of
killing Hispanics. These disparities were particularly pronounced for the crime
of rape (use of the death penalty for rape was ruled unconstitutional in 1977
in Coker v. Georgia)."> Among those executed for rape from 1930 through 1972,
89% (405 of the 455 who were executed) were black men."* During this time
period, Louisiana, Mississippi, Oklahoma, Virginia, West Virginia, and the
District of Columbia executed 66 black men, but not a single white man, for
the crime of rape.”

II. LITERATURE REVIEW

The statistics presented in the previous section provide compelling
historical and contemporary evidence of racial disparity in punishment. They
indicate that the sentences imposed on black and Hispanic offenders have been
and continue to be different—that is, harsher—than the sentences imposed on
white offenders. These statistics, however, do not tell us why this occurs. They do
not tell us whether the racial disparities in imprisonment and use of the death
penalty reflect racial discrimination and, if so, whether that discrimination is
institutional or contextual, overt or implicit.

Explanations for the disproportionate number of blacks and Hispanics
under the control of the criminal justice system are complex. A number of
studies determined that a large portion of the racial disparity in incarceration
rates can be attributed to racial differences in offending patterns and criminal
histories.'® As the National Research Council’s Panel on Sentencing Research
concluded in 1983, “[f]actors other than racial discrimination in the sentencing
process account for most of the disproportionate representation of black males
in U.S. prisons.”"” Although there is recent evidence that the proportion of the
racial disparity in incarceration unexplained by racial differences in arrest rates

13.  Coker v. Georgia, 486 U.S. 584 (1977); see also Kennedy v. Louisiana, 554 U.S. 407 (2008).
14. LAWRENCE A. GREENFIELD, BUREAU OF JUSTICE StaTisTics, U.S. DEP’T OF JUSTICE, CAPITAL
PUNISHMENT 1991 (1992), https://www.bjs.gov/content/pub/pdf/cp91.pdf.

15.  Marvin E. Wolfgang & Marc Reidel, Rape, Race, and the Death Penalty in Georgia, 45 AM.
J. ORTHOPSYCHIATRY 658 (1975).

16.  SeeAlfred Blumstein, On the Racial Disproportionality of United States’ Prison Populations,
73 J. CriM. L. & CrIMINOLOGY 1259 (1982); Alfred Blumstein, Racial Disproportionality of U.S.
Prison Populations Revisited, 64 U. Coro. L. Rev. 743 (1993).

17. NAT’L RESEARCH COUNCIL, 1 RESEARCH ON SENTENCING: THE SEARCH FOR REFORM 92 (Alfred
Blumstein et al. eds., 1983).
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is increasing,'® as well as evidence that racial differences in offending patterns
cannot account for racial differences in incarceration for drug offenses,'” most
scholars contend that the conclusion presented by the Panel on Sentencing
Research in 1983 is still valid today.

Not all of the racial disparity, however, can be explained away in this
fashion. Critics contend that at least some of the over-incarceration of racial
minorities is a result of criminal justice policies and practices with racially
disparate effects. As one commentator noted, “[a] conclusion that black
overrepresentation among prisoners is not primarily the result of racial bias
does not mean that there is no racism in the system.”* Alexander’s critique is
even more pointed. As she put it, “[t]he fact that more than half of the young
black men in any large American city are currently under the control of the
criminal justice system (or saddled with criminal records) is not—as many
argue—just a symptom of poverty or poor choices, but rather evidence of a
new racial caste system at work.”*!

Researchers have conducted dozens of studies designed to untangle the
complex relationship between race and punishment and to determine if
racial disparities result from overt or unconscious racial bias and/or the
implementation of policies and practices with racially disparate effects.
Over this time period, the research questions became more theoretically
sophisticated and the methodologies used to answer those questions more
analytically rigorous; the answers to these questions also changed over time. A
comprehensive review of this body of research is beyond the scope of this paper.
Instead, I focus on the non-capital sentencing process and the conclusions
emanating from five waves of research published over the past eight decades.

Studies conducted during the first two waves of sentencing research—which
began during the 1930s and continued through the 1970s—often concluded that
racial disparities in sentencing reflected racial discrimination and that “equality

18.  See Eric P. Baumer, Reassessing and Redirecting Research on Race and Sentencing, 30 JUsT.
Q. 231 (2013); Michael Tonry & Matthew Melewski, The Malign Effects of Drug and Crime
Control Policies on Black Americans, 37 CRIME & JusT. 1 (2008); BRUCE WESTERN, PUNISHMENT AND
INEQUALITY IN AMERICA (2006).

19. See Katharine Beckett et al., Drug Use, Drug Possession Arrests, and the Question of Race:
Lessons from Seattle, 52 Soc. Pross. 419 (2005); MicHAEL TONRY, MALIGN NEGLECT: RACE, CRIME,
AND PUNISHMENT IN AMERICA (1995).

20. Tonry, supra note 19, at 49.

21. MICHELLE ALEXANDER, THE NEW JIM CROW: M ASS INCARCERATION IN THE AGE OF COLORBLINDNESS
16 (2010).



Race and Sentencing Disparity 175

before the law is a social fiction.”” Reviews of these early studies, however,
found that most of them were methodologically flawed.” Many—including
the somewhat more methodologically sophisticated studies from the 1960s and
1970s—employed inadequate or no controls for crime seriousness and prior
criminal record, and most used inappropriate statistical techniques to isolate
the effect of race. Kleck’s evaluation of 40 noncapital sentencing studies revealed
that many of them found no evidence that race affected sentence outcomes and
most that did find such evidence either did not control for prior record or used
a crude measure that simply distinguished between offenders with some type
of criminal history and those with no criminal history. According to Kleck, “the
more adequate the control for prior record, the less likely it is that a study will

produce findings supporting a discrimination hypothesis.”**

The conclusions presented by these early reviews, coupled with the findings
of its own review of sentencing research, led the National Research Council’s
Panel on Sentencing Research to claim that the sentencing process, although
not racially neutral, was not characterized by systematic and widespread
racial discrimination.”® Rather, “some pockets of discrimination are found
for particular judges, particular crime types, and in particular settings.”* The
panel echoed the concerns voiced by Hagan and Kleck regarding the absence
of controls for prior criminal record in many of the early studies. Members
of the panel also noted that even more recent and methodologically rigorous
studies (i.e., those published in the late 1970s and early 1980s) suffered from
measurement error and sample-selection problems that raised “the threat of

serious biases in the estimates of discrimination effects.””’

The findings of studies published during the third wave of sentencing-
disparity research suggested that these conclusions might have been premature.”
Social scientists conducting research in the 1970s and 1980s challenged the
no-discrimination thesis and suggested that racial disparities in sentencing had
not declined or disappeared but had become more subtle and difficult to detect.

22.  Thorsten Sellin, Race Prejudice in the Administration of Justice, 41 Am. J. Soc. 212, 217
(1935).

23.  See John Hagan, Extra-Legal Attributes and Criminal Sentencing: An Assessment of a
Sociological Viewpoint, 8 Law & Soc’y Rev. 357 (1974); Gary Kleck, Racial Discrimination in
Criminal Sentencing: A Critical Evaluation of the Evidence with Additional Evidence on the Death
Penalty, 46 Am. Soc. Rev. 783 (1981).

24.  Kleck, supra note 23, at 792.
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26. Id. at 93.
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28.  For a review of this research, see Marjorie S. Zatz, The Changing Forms of Racial/Ethnic
Biases in Sentencing, 25 J. Res. CRIME & DELINQ. 69 (1987).
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They contended that testing only for direct race effects was insufficient and
asserted that disentangling the effects of race and other predictors of sentence
severity required tests for indirect race effects and the use of interactive, as well
as additive, models. Methodological refinements and the availability of more-
complete data enabled third-wave researchers to test hypotheses regarding
these indirect and interactive effects of race on sentencing. Although some
researchers uncovered evidence of direct racial bias, others demonstrated that
race affected sentence severity indirectly through its effect on variables such as
pretrial status or type of attorney, or that race interacted with other variables
to produce harsher sentences for racial minorities for some types of crimes
(e.g., less serious crimes), in some types of settings (e.g., the South), or for
some types of offenders (e.g., the unemployed). Research conducted during
this third wave also revealed that blacks who victimized whites were sentenced
much more harshly than either blacks who victimized other blacks or whites
who victimized blacks. According to Zatz, these third-wave studies indicated
“that both overt and more subtle forms of bias against minority defendants did
occur, at least in some social contexts.”?

During the fourth wave of race and sentencing research, researchers
began to investigate the effect of race on sentencing severity using data
from jurisdictions—including the federal district courts—with determinate
sentencing and sentencing guidelines.”® Research conducted during this era,
which was published from the mid-1980s through the mid-2000s, improved
on research from the earlier eras in a number of important ways. Although the
studies varied in terms of their analytical rigor, most did not suffer from the
serious methodological deficiencies that characterized the early research. The
research conducted during this era used appropriate multivariate statistical
techniques and controlled for relevant legal and extralegal variables; most
studies also included a wide variety of offenses rather than only one or two
types of offenses, and many of them tested interactive as well as additive models.
Finally, many of these fourth-wave studies, particularly those conducted using
federal data, examined the effect of ethnicity as well as race.

29. Id. at 70.

30.  For reviews of this research, see Theodore G. Chiricos & Charles Crawford, Race and
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My review of state and federal sentencing studies that used data from the
1980s and 1990s highlighted the importance of attempting to identify “the
structural and contextual conditions that are most likely to result in racial
discrimination.” Many of the 40 studies I examined found a direct race effect.
At both the state and federal level, there was evidence that blacks and Hispanics
were more likely than whites to be sentenced to prison; at the federal level,
there also was evidence that blacks received longer sentences than whites.
Noting that “evidence concerning direct racial effects ... provides few clues
to the circumstances under which race matters,” I also evaluated the research
for evidence of indirect or contextual discrimination.”” The studies revealed
four themes or patterns of contextual effects: (1) the combination of race and
ethnicity and other legally irrelevant offender characteristics (e.g., age, sex,
education, and employment status) produced greater sentence disparity than
race or ethnicity alone; (2) process-related factors such as pretrial detention,
pleading guilty, hiring an attorney, and providing evidence or testimony in
other cases moderated the effect of race and ethnicity on sentence severity;
(3) the severity of punishment was contingent on the race of the victim as
well as the race of the offender; and (4) the effects of race and ethnicity were
conditioned by the nature of the crime. I concluded that the sentencing reforms
implemented during the last quarter of the 20th century had not achieved their
goal of eliminating racial disparity and discrimination in sentencing.

The studies conducted during the fourth wave of race and sentencing
research improved on earlier work in a number of important ways. Nonetheless,
as Baumer argued recently, even this fourth wave of research left a number
of questions unanswered.”® Of particular importance is that the typical race
and sentencing study from this era—which relied on what Baumer refers
to as “the modal approach” involving regression-based analysis of the final
sentencing outcome—could not identify the mechanisms that led to racially
disparate sentencing. Stated differently, even these more theoretically and
methodologically sophisticated fourth-wave studies were unable to explain why
racial minorities were sentenced more harshly than whites, whether disparate
treatment was found only at sentencing or accumulated as cases moved
through the court process, or whether the disparities reflected decisions made
by prosecutors as well as judges. These criticisms of research on racial justice are

31.  Spohn, supra note 30, at 443 (quoting John Hagan & Kristin Bumiller, Making Sense of
Sentencing: A Review and Critique of Sentencing Research in NAT'L RESEARCH COUNCIL, 2 RESEARCH
ON SENTENCING: THE SEARCH FOR REFORM 21 (Alfred Blumstein et al. eds., 1983)).

32. Id. at 458.

33.  Baumer, supra note 18; see also Jeffrey T. Ulmer, Recent Developments and New Directions
in Sentencing Research, 29 Just. Q. 1 (2012).



178 Reforming Criminal Justice

not new. Forty years ago, Hagan called for studies that better captured “transit
through the criminal justice system” especially as it operates “cumulatively to
the disadvantage of minority group defendants.”** Four decades later, Baumer
reiterated this concern, arguing that “it would be highly beneficial if the next
generation of scholars delved deeper into the various ways that ‘race’ [matters]

across multiple stages of the criminal justice process.”*

Researchers are just beginning to address these issues. During this fifth wave
of research on race/ethnicity and sentencing, the focus has begun to shift from
the final sentencing outcome to the life course of a criminal case and the ways
in which disparities accumulate as the case progresses through the criminal
process. Arguing that a key limitation of existing sentencing research is its failure
to consider the conditioning effects of the many consequential case-processing
decisions that precede the final punishment decision, these fifth-wave scholars
point out that focusing on a single decision-making stage (i.e., sentencing) may
mask disparities originating at other discretionary points in the system.

Although select work demonstrates that early charging decisions® or
intermediate bail and pretrial detention decisions’” can affect final sentencing
outcomes, there are only a handful of studies that address the issue of cumulative
disparity in the prosecution and sentencing of criminal defendants.’® Together,
these studies reveal the importance of examining decisions that precede the
final sentencing decision and of attempting to tease out the ways in which
these earlier decisions affect sentencing. For example, Sutton found that blacks
and Latinos were substantially more likely than whites to be detained prior to
trial; that pretrial detention had differential effects on the likelihood of a guilty
plea for whites, blacks, and Latinos; and that both pretrial detention and guilty

34.  Hagan, supra note 23, at 379.

35. Baumer, supra note 18, at 240.

36. See Lauren O’Neill Shermer & Brian D. Johnson, Criminal Prosecutions: Examining
Prosecutorial Discretion and Charge Reductions in U.S. Federal District Courts, 27 Just. Q. 394
(2010); Sonia B. Starr & M. Marit Rehavi, Mandatory Sentencing and Racial Disparity: Assessing
the Role of Prosecutors and the Effects of Booker, 123 YaLe L.J. 2 (2013); see also John F. Pfaff,
“Prosecutorial Guidelines,” in Volume 3 of the present Report.

37. Cassia Spohn, Race, Sex, and Pretrial Detention in Federal Court: Indirect Effects and
Cumulative Disadvantage, 57 U. Kan. L. Rev. 879 (2009); see also Megan Stevenson & Sandra G.
Mayson, “Pretrial Detention and Bail,” in Volume 3 of the present Report.

38.  See Besiki L. Kutateladze et al., Cumulative Disadvantage: Examining Racial and Ethnic
Disparity in Prosecution and Sentencing, 52 CRIMINOLOGY 514 (2014); Traci Schlesinger, Racial and
Ethnic Disparity in Pretrial Criminal Processing, 22 Just. Q. 170 (2005); Lisa Stolzenberg, Stewart
J. D’Alessio & David Eitle, Race and Cumulative Discrimination in the Prosecution of Criminal
Defendants, 3 Race & Just. 275 (2013); John R. Sutton, Structural Bias in the Sentencing of Felony
Defendants, 42 Soc. Sci. Res. 1207 (2013).
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pleas affected sentence outcomes. Sutton also found that “once prior events
are fully taken into account, Latinos and blacks experience about the same
rather large cumulative disadvantage,” but that the mechanisms that produced
this cumulative disadvantage varied for defendants in the two racial groups.”
Kutateladze and his colleagues, who used data on a large sample of white,
black, Latino, and Asian defendants charged with misdemeanors and felonies
in New York City, similarly found strong evidence of disparity in pretrial
detention, plea offers, and use of incarceration: for each of these outcomes,
blacks and Latinos were treated more harshly and Asians were treated more
leniently than whites. Moreover, pretrial detention had a large and statistically
significant effect on subsequent outcomes. They also found that blacks, and to
a lesser extent Latinos, were more likely than whites to suffer from cumulative
disadvantage; for both felonies and misdemeanors, the most disadvantaged
combination of outcomes (pretrial detention, case not dismissed, custodial
plea offer [misdemeanors only], and incarceration) was most likely for blacks
and Latinos and least likely for Asians.*’

As this review demonstrates, research examining the relationship
between race/ethnicity and sentencing has evolved both theoretically and
methodologically over the past eight decades. Of particular importance is the
fact that the questions asked have changed dramatically. Most researchers now
acknowledge that it is overly simplistic to ask whether race and ethnicity matter
at sentencing. The more interesting questions—and those whose answers
will help us understand the mechanisms underlying the harsher punishment
imposed on blacks and Hispanics—revolve around the contexts in which or
the circumstances under which race and ethnicity influence sentencing and
the ways in which disparities accumulate over the life course of a criminal case.
The statistical techniques used to answer these questions also have changed;
researchers have moved from bivariate comparisons of outcomes for members
of different racial groups, to multivariate and multilevel models incorporating
relevant control variables, to propensity score matching methods designed to
ensure that offenders in each racial group are equivalent, to structural equation
models that identify direct, indirect, and total racial effects and to use of
techniques that allow the calculation of cumulative effects. As the fifth wave of
race and sentencing research continues to unfold, more-definitive answers to
questions regarding race, ethnicity, and punishment should be forthcoming.

39. Sutton, supra note 38, at 1217.
40.  Kutateladze et al., supra note 38.
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III. ASSESSMENT

Concerns about disparity, discrimination, and unfairness in sentencing are
not new. In 1918, the Bureau of the Census published a report on the “Negro
Population.”' The authors of the report noted that blacks made up only 11%
of the population but constituted 22% of the inmates of prisons, jails, reform
schools, and workhouses. The authors then posed a question that would spark
debate and generate controversy for the next hundred years:

While these figures ... will probably be generally accepted as
indicating that there is more criminality and lawbreaking among
Negroes than among whites and while that conclusion is probably
justified by the facts ... it is a question whether the difference

. may not be to some extent the result of discrimination in
the treatment of white and Negro offenders on the part of the
community and the courts.*

This question—whether the disproportionate number of racial minorities
incarcerated in state and federal prisons might be “to some extent the result of
discrimination”—is a question that is still being asked today. That it is reflects
the fact that the racial disparity in imprisonment documented by the Bureau of
the Census has worsened over time, to the point that blacks and Hispanics now
make up three quarters of all persons locked up in our nation’s prisons.

What can be done to remedy the situation and to ensure that imprisonment
will no longer be a “common life event” for young black and Hispanic men? In
the 1970s, critics of the sentencing process lobbied for reforms designed to curb
discretion, reduce disparity and discrimination, and achieve proportionality and
parsimony in sentencing. The initial focus of reform efforts was the indeterminate
sentence, in which the judge imposed a minimum and maximum sentence and
the parole board determined the date of release. Under indeterminate sentencing,
sentences were tailored to the individual offender, and discretion was distributed
not only to the criminal justice officials who determined the sentence but also to
corrections officials and the parole board. The result of this process was “a system
of sentencing in which there was little understanding or predictability as to who
would be imprisoned and for how long.”**

41. Bureau orF THE CeNsus, U.S. DEp’T oF COMMERCE, NEGRO PopurLATION: 1700-1915 (1918).
42. Id. at 448.

43. WESTERN, supra note 18, at 31.

44, BUREAU OF JUSTICE ASSISTANCE, U.S. DEP’T OF JUSTICE, NATIONAL ASSESSMENT OF STRUCTURED
SENTENCING 6 (1996), https://www.ncjrs.gov/pdffiles/strsent.pdf.
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Both liberal and conservative reformers challenged the principles underlying
the indeterminate sentence. Liberals and civil-rights activists argued that
indeterminate sentencing was arbitrary and capricious and therefore violated
defendants’ rights to equal protection and due process of law.* Liberal critics
were also apprehensive about the potential for racial bias under indeterminate
sentencing. They asserted that “racial discrimination in the criminal justice
system was epidemic, that judges, parole boards, and corrections officials could
not be trusted, and that tight controls on officials’ discretion offered the only
way to limit racial disparities.”* Political conservatives, on the other hand,
argued that the emphasis on rehabilitation too often resulted in excessively
lenient treatment of offenders who had committed serious crimes or had
serious criminal histories.”” They also charged that sentences that were not
linked to crime seriousness and offender culpability were unjust.

After a few initial “missteps,” in which jurisdictions attempted to eliminate
discretion altogether through flat-time sentencing, states and the federal
government adopted structured sentencing proposals designed to control
the discretion of sentencing judges. A number of states adopted determinate
sentencing policies that offered judges a limited number of sentencing options
and included enhancements for use of a weapon, presence of a prior criminal
record, or infliction of serious injury. Other states and the federal government
adopted sentence guidelines that incorporated crime seriousness and prior
criminal record into a sentencing “grid” that judges were to use in determining
the appropriate sentence. Other reforms enacted at both the federal and state
level included mandatory minimum penalties for certain types of offenses
(especially drug and weapons offenses), “three-strikes-and-you’re-out” laws
that mandated long prison sentences for repeat offenders, and truth-in-
sentencing statutes that required offenders to serve a larger portion of the
sentence before being released.*

Advocates of these policy changes believed that their enactment would
result in fairer—that is, less disparate and discriminatory—sentence outcomes.
Although there is evidence that sentences are more uniform and less disparate
in jurisdictions with sentencing guidelines, there is little evidence that the
reforms reduced or eliminated the racial and ethnic disparities that were the

45, See KENNETH CULP Davis, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY (1969); MARVIN E.
FrANKEL, CRIMINAL SENTENCES: Law WiTHOUT ORDER (1973).
46. Tonry, supra note 19, at 164.

47. See James Q. WiLsoN, THINKING ABouT CRIME (1975). For a discussion of rehabilitation, see
Francis T. Cullen, “Correctional Rehabilitation,” in the present Volume.
48.  See generally Douglas A. Berman, “Sentencing Guidelines,” in the present Volume; Erik

Luna, “Mandatory Minimums,” in the present Volume.



182 Reforming Criminal Justice

focus of the sentencing reform movement. Studies of sentences imposed under
federal and state guidelines reveal that blacks and Hispanics continue to receive
harsher outcomes than whites, and research focusing on mandatory minimum
sentences, three-strikes provisions, and habitual offender laws also find that
the application of these provisions disadvantages racial minorities. These
findings imply that prosecutors and judges are reluctant to base sentences on
only crime seriousness and prior criminal record and that statutorily irrelevant
factors such as race and ethnicity (as well as sex, age, and social class) may be
factually relevant to criminal justice officials’ assessments of dangerousness,
threat, and culpability. They attest to the validity of Tonry’s assertion that “[t]
here is, unfortunately, no way around the dilemma that sentencing is inherently

discretionary and that discretion leads to disparities.”*

This suggests that the problem of racial and ethnic disparities in sentencing
and punishment requires something more than the passage of legislation
designed to reduce the discretion of prosecutors, judges, and corrections
officials. The most obvious solution—decarceration—may also be the most
politically unpalatable, as releasing large numbers of offenders before they have
served most of their sentences or reducing the incarceration rate will inevitably
trigger charges that those who advocate these solutions are “soft on crime.”
Nonetheless, as Tonry and Melewski convincingly demonstrate,” it is the only
solution that will significantly reduce the prison population and, in so doing,
reduce the number of imprisoned black Americans. Although reducing racial
bias and discrimination in the criminal justice system is important and should
continue to be a goal of policy efforts, doing so will not appreciably affect the
number of blacks and Hispanics behind bars. By contrast, if imprisonment rates
were returned to 1980 levels, the black incarceration rate would fall from 2,661
to 827 per 100,000 and there would be 702,400 fewer black Americans locked
up in our nation’s prisons.”’ According to Tonry and Melewski, “[t]o attempt to
limit damage done to people now entangled in the arms of the criminal justice
system, devices need to be created for reducing the lengths of current prison
sentences and releasing hundreds of thousands of people from prison.”>

49.  MIicHAEL TONRY, SENTENCING MATTERS 180 (1996).
50.  Tonry & Melewski, supra note 18.

51. Id. at 36.

52. Id. at 37.
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Assuming that large-scale decarceration is unlikely, what is to be done? A
number of policy reforms would reduce the likelihood that those convicted of
crimes will go to prison and the severity of sentences imposed on those who are
incarcerated. These reforms include the elimination of mandatory minimum
sentences, restrictions on the use of life-without-parole sentences, and the
repeal or modification of three-strikes and truth-in-sentencing laws.>* Each
of these sentencing “reforms” played a role in the imprisonment boom that
ensnared disproportionately large numbers of racial minorities. Modifying
or repealing them will reduce the punitive bite of conviction for non-serious
crimes, help bring the U.S. incarceration rate more in line with the rates of
other Western democracies, and reduce the racial disparities that result from
implementation of these policies.

A final area of reform concerns the death penalty.” Following the Supreme
Court’s decision in McCleskey v. Kemp,” in which the Justices ruled against
McCleskey’s claim of racial discrimination in the application of the death
penalty, the U.S. House of Representatives added the Racial Justice Act to
the Omnibus Crime Bill of 1994. A slim majority of the House voted for
the provision, which would have allowed condemned offenders to challenge
their death sentences using statistical evidence showing a pattern of racial
discrimination in the capital sentencing process in their jurisdictions. Under
this provision, the offender would not have had to show that criminal justice
officials acted with discriminatory purpose in his or her case. Opponents of the
Racial Justice Act argued that it would effectively abolish the death penalty in
the United States and the provision eventually was eliminated from the crime
bill. Although racial-justice acts were enacted in Kentucky in 1998 and in North
Carolina in 2009, the North Carolina Legislature repealed the act in 2013; no
other states have enacted racial-justice acts.

53.  There is, however, evidence of growing skepticism about the use and effectiveness of
incarceration in the United States. See, e.g., Joan Petersilia & Frank Cullen, Liberal but Not Stupid:
Meeting the Promise of Downsizing Prisons, 2 STaN. J. Crim. L. & PoL’y 1 (2015); Todd R. Clear &
James Austin, “Mass Incarceration,” in the present Volume. For example, in 2011 the California
Legislature passed the Public Safety Realignment Act, A.B. 109, 2011-2012 Leg., Reg. Sess. (Cal.
2011); which, among other things, provided that offenders sentenced after October 1, 2011, on
non-serious, non-violent and non-sex offenses are, with certain limited exceptions, no longer
eligible for state prison sentences. Other states have revised or eliminated mandatory minimum
sentences that have contributed to mass incarceration.

54. See, e.g., Luna, supra note 48.

55.  See, e.g, Steiker & Steiker, supra note 12.

56.  McCleskey v. Kemp, 481 U.S. 279 (1987).
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The defeat of the Racial Justice Act in Congress and the failure of the issue to
gain traction in the states, coupled with persuasive evidence of racial disparity
in the application of the death penalty, suggest that the remedy for racial bias
in the capital sentencing process is abolition of the death penalty. Advocates
for reforming the process contend that the capital sentencing process can be
fixed through the enactment of reforms (e.g., access to post-conviction DNA
testing, funding to pay for DNA tests requested by indigent offenders, and
establishing standards on qualifications and experience for defense attorneys
in capital cases) designed to ensure that innocent persons are not convicted
and sentenced to death.” Those who advocate abolishing the death penalty
contend that the system is fatally flawed. To support their position, these
“new abolitionists™* cite mounting evidence of wrongful conviction of those
on death row, as well as evidence that the death penalty is administered in
an arbitrary and racially discriminatory manner. They also contend that the
implementation of the proposed procedural rules cannot solve the problems
inherent in the capital sentencing process. According to Sarat, the underlying
problem is that “[p]articipants in the legal system—whether white or black—
demonize young black males, seeing them as more deserving of death as a
punishment because of their perceived dangerousness. These cultural effects
clearly are not remediable.”

Reducing the racial disproportionality in our nation’s prisons and
eliminating racial bias in the non-capital and capital sentencing processes
should be highly prioritized goals of policymakers and politicians. The mass
imprisonment of young black (and Hispanic) men (and women) has altered
their life-course trajectories, which, in turn, has had dire consequences for their
families, children, and communities. Evidence that race infects the sentencing
process undermines respect for the law and casts doubt on the ability of the
criminal justice system to ensure due process for all and equal protection under
the law. The policy changes needed to accomplish these goals and to erase the
legacy of several decades of insensitivity to the plight of racial minorities in this
country are straightforward. Policymakers must significantly reduce, through
decarceration, the number of men and women locked up in our nation’s

57.  For a discussion of wrongful convictions, see Brandon L. Garrett, “Actual Innocence and
Wrongful Convictions,” in Volume 3 of the present Report.

58.  Austin Sarat, Recapturing the Spirit of Furman: The American Bar Association and the New
Abolitionist Politics, 61 Law & CONTEMP. ProBS. 5 (1998); AUSTIN SARAT, WHEN THE STATE KiLLS:
CAPITAL PUNISHMENT AND THE AMERICAN CONDITION (1998).

59.  Sarat, Recapturing the Spirit, supra note 58, at 26.
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prisons and must modify or repeal sentencing laws and practices that make
imprisonment for decades the rule rather than the exception to the rule and
that lead to racially tainted death sentences and execution.

RECOMMENDATIONS

It is clear that reducing racial and ethnic disparities in sentencing and
punishment requires something more than the passage of legislation designed
to reduce incrementally the discretion of prosecutors, judges, and corrections
officials. Given that the most obvious solution—decarceration—is unlikely to
garner widespread support, policymakers can implement a number of reforms
designed to reduce both the punitive bite of incarceration and the disparity in
punishment.

1. Eliminate mandatory minimum sentences, severely restrict the use of life-

without-parole sentences, and repeal or modify three-strikes and truth-
in-sentencing laws.

2. Abolish the death penalty.

3. Enact Racial Justice Acts designed to allow offenders to challenge their
sentences with statistical evidence showing a pattern of racial/ethnic
discrimination in sentencing.






Community Punishments
Michael Tonry’

The case for use of community punishments in a rational society
is a no-brainer. Compared with confinement in a jail or prison,
they are less expensive to administer, less likely to lead to future
offending, and more humane. They do less collateral damage to
the lives and futures of offenders and their loved ones. They can
be scaled to the seriousness of crimes for which they are imposed.
When well-managed, well-targeted, and adequately funded, they
result in lower reoffending rates. Those are among the reasons why
most Western countries use community punishments much more,
and imprisonment much less, than do American jurisdictions.

INTRODUCTION

In 2010, the most recent year for which standardized national European
data are available, 9.6% of convicted offenders in Sweden were sentenced to
confinement.! In Germany, 5.4% of convicted offenders. In Finland, 3.1%.?
By contrast, in the United States in 2009, also the most recent year for which
national data are available, 73% of people convicted of felonies were sentenced
to jail or prison, including 83% of violent, 75% of property, and 71% of drug
offenders.” In the federal courts in 2015, 92.8% of convicted people were
sentenced to confinement.*

Stop for a minute and think about the contrast between the extreme cases.
Ninety-three percent of convicted U.S. federal offenders received prison
sentences; 97% of convicted Finnish offenders did not. The explanation for

* McKnight Presidential Professor in Criminal Law, University of Minnesota.

1. No other country operates parallel local and state confinement systems. European prison
data accordingly are equivalent to combined American jail and prison data. European sentencing
data do not include traffic or administrative offenses. The offenses covered are equivalent to
American felonies and misdemeanors combined.

2. EUROPEAN SOURCEBOOK OF CRIME AND CRIMINAL JUSTICE STATISTICS (5th ed. 2014), http://www.
heuni.fi/material/attachments/heuni/reports/qrMWoCVTF/HEUNI_report_80_European_
Sourcebook.pdf.

3. BRriAN A. REAVES, BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, FELONY DEFENDANTS IN
LarGE UrBAN COUNTIES, 2009—STATISTICAL TABLES (2013), https://www.bjs.gov/content/pub/pdf/
fdluc09.pdf.

4. U.S. SENTENCING COMM'N, SOURCEBOOK OF FEDERAL SENTENCING StATISTICS fig. D (2015),
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual-reports-and-
sourcebooks/2015/FigureD.pdf.
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that stunning difference is neither that most federal offenders have committed
substantially more serious crimes than most Finnish offenders nor that Finland
is an extraordinarily pacific, Eden-like place. Well under 5% of sentenced
federal offenders in 2015 were convicted of violent crimes; nearly a third were
convicted of immigration offenses (mostly minor), a fifth of drug offenses, and
a fifth of property offenses. Both Finland and the United States have crime
patterns and rates that fall in the middle among developed countries.” After the
United States, Finland has and long has had the highest homicide rate among
Western developed countries. The Finnish rate is typically two to three times as
high as those of other Western European countries.

The difference in punishment patterns between the United States and all
other Western developed countries results from differences in the salience of
crime and punishment as a political issue and in cultural attitudes toward the
severity of punishment. These differences can be seen in the American retention
and all other Western countries’ abandonment of capital punishment,® in
the presence of three-strikes, truth in sentencing, life without parole, and
mandatory minimum sentence laws in the United States, and their absence
from other countries’ sentencing laws,” and in four decades of largely failed
efforts to encourage the use of community punishments in the United States.
The single most common finding of evaluations of community punishment
programs meant to be used by judges in place of imprisonment has long been
that they are more often imposed on people who otherwise would have received
lesser punishments than on people who would have been locked up.?

The United States cannot avoid continued mass incarceration unless use
of community punishments increases enormously for people who otherwise
would be (and now are) sentenced to confinement.” Shorter prison terms and
repeal of mandatory minimum sentence and similar laws also are necessary,
but those things by themselves will not do the job. A wide range of community
punishments could be adopted that are commonly used in other Western
countries. These include resolution by mediation; diversion from prosecution
conditioned on payment of fines, making restitution, or performance of

5. JaAN VAN Dyk ET AL., CRIMINAL VICTIMISATION IN INTERNATIONAL PERSPECTIVE: KEY FINDINGS
FROM THE 2004-2005 ICVS anp EU ICS (2007).

6. See generally Carol S. Steiker & Jordan M. Steiker, “Capital Punishment,” in the present
Volume.

7. See, e.g., Erik Luna, “Mandatory Minimums,” in the present Volume.

8. NORVAL MoORRIS & MICHAEL TONRY, BETWEEN PRISON AND PROBATION: INTERMEDIATE
PUNISHMENTS IN A RATIONAL SENTENCING SYSTEM (1990).

9. For a discussion of mass incarceration, see Todd R. Clear & James Austin, “Mass

Incarceration,” in the present Volume.
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community service; much greater use of fines for non-trivial crimes; suspended
prison sentences; community service; and diverse forms of supervision and
community-based treatment.

A complete package will also include substantially increased use of
unconditional discharges following conviction and sentences to unsupervised
probation. In neither instance do convicted offenders thereby escape
punishment. Anyone convicted of crime has endured fear and anxiety. All
experience demeaning assembly-line processing. Many spend overnight in jail
awaiting a preliminary hearing. Many remain in jail until they are convicted.
All will understand, as a classic study of criminal courts long ago showed, that
“the process is the punishment.”'® For such cases, unconditional discharges
should be the norm, unsupervised probation the exception. Otherwise,
probation agencies will have to allocate resources to lowest-risk offenders, and
probationers who judges believe do not warrant further state intrusion in their
lives will be at risk of revocations and imprisonments for violation of technical
conditions. New crimes, when they occur, should be handled as new crimes.

If policymakers want to adopt policies based on evidence, doing so is
rational, cost-effective, and easy. Community programs that are well-conceived,
well-managed, well-targeted, and adequately financed have repeatedly been
shown to reduce reoffending.!' Many hundreds of evaluations have shown that
participants in community punishments achieve reoffending rates no worse
than those of comparable people sentenced to confinement. That last finding
means that, except concerning a small percentage of unusually dangerous
people, vast sums spent on imprisonment are—from a crime-prevention
perspective—wasted. Historian James M. McPherson said, of the pre-Civil
War Southern response to abolitionism, “The South closed its mind.”*
American policymakers of the past three decades likewise closed their minds
to meaningful use of community punishments in place of imprisonment. Not
much will happen until that attitude changes.

A steadily accumulating literature confirms the observation two centuries
ago by John Howard, the first prominent English prison reformer, that prisons
are “schools for crime.”"? All else being equal, people sentenced to imprisonment

10. Marcorm M. FeeLey, THE PROCESS 1s THE PUNISHMENT: HANDLING CASES IN A LOWER CRIMINAL
Courr (1979).

11. E.g., Doris LayroN MacKeNzie, WHAT WORKS IN CORRECTIONS: REDUCING THE CRIMINAL
AcCTIVITIES OF OFFENDERS AND DELINQUENTS (2006).

12. James M. McPherson, America’s Greatest Movement, N.Y. Rev. Books, Oct. 26, 2016, at 64
(reviewing MANISHA SINHA, THE SLAVE’S CAUSE: A HISTORY OF ABOLITIONISM (2016)).

13.  See generally JouN HOWARD, THE STATE OF THE PRISONS IN ENGLAND AND WALES (1777).
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are more, not less, likely to reoffend than are comparable people sentenced to
community punishments." There is nothing surprising about this. Prisoners
are immersed in inmate subcultures and intensively exposed to the deviant
values of chronic offenders. Many prisons are brutal and brutalizing places to
which prisoners must accommodate for self-protection.”” Almost all prisons
are resource-poor and unable to provide adequate drug, mental-health, and
other treatment, training, and educational programs to meet prisoners’ needs.'

Being sentenced to imprisonment undermines and often impoverishes
prisoners’ families and children. The resulting stigma and collateral legal
consequences foreclose opportunities and access to resources that make released
prisoners’ later lives more difficult and their employment prospects worse."”

Nothing I've written here is new, controversial, or likely to surprise
knowledgeable corrections professionals or other well-informed people. Most
of it has been well known for decades, some of it for centuries. Nonetheless, it
has largely been ignored since imprisonment rates began their 35-year increase
in 1973. Despite the alternatives-to-corrections movement in the 1970s, the
intermediate-punishments movement of the 1980s, and the community-
corrections initiatives that began in the 1990s, most community punishments
programs are under-funded, poorly managed, and lack adequate access to
services and treatment programs.

Creating effective community punishments will require much more than
new programs, increased funding, and better management. It will require a
change of heart by policymakers. Despite much ballyhoo, however, bipartisan
support for change shows few signs of happening. One compelling sign is the
failure of most “justice reinvestment” efforts to reduce prison populations
substantially and reallocate enormous foreseeable savings in prison expenditure
to community-corrections programs. Most have not produced substantial
declines in actual as opposed to projected prison populations. Where prisoner
numbers have fallen significantly, the savings have seldom been reallocated

14.  Daniel S. Nagin et al., Imprisonment and Re-offending, 38 CriME & Just. 115 (2009);
Francis Cullen et al., Prisons Do Not Reduce Recidivism: The High Cost of Ignoring Science, 91
Prison J. 48S (2011).

15. See Sharon Dolovich, “Prison Conditions,” in the present Volume.

16.  Cf Margo Schlanger, “Prisoners with Disabilities,” in the present Volume.

17. NAT’L RESEARCH COUNCIL OF THE NAT’L ACADS., THE GROWTH OF INCARCERATION IN THE UNITED
States: EXPLORING CAUSES AND CONSEQUENCE (2014). For a discussion of collateral consequences
see Gabriel J. Chin, “Collateral Consequences,” in the present Volume.
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to community corrections.'”® If and when the change of heart occurs, the
knowledge exists to create and run effective programs.

The indications are not yet especially good. Despite the work of conservative
organizations such as Justice Fellowship and the Texas Public Policy
Foundation, and the Right on Crime initiative both organizations support, no
bipartisan consensus has yet emerged that massive policy changes are required
because mass incarceration is unjust, unwise, and ineffective. A handful of
liberal reform advocates have long said this. Some spokesmen for Right on
Crime say it. In 2014, former Republican House Speaker Newt Gingrich and
former Democratic White House staffer Van Jones wrote, “It would be hard to
overstate the scale of this tragedy. For a nation that loves freedom and cherishes
our rights to life, liberty and the pursuit of happiness, the situation should be
intolerable. It is destroying lives and communities.”'* Many conservative critics
of the status quo, however, make no such admission. Instead they propose new
policies for first and nonviolent offenders, say that current policies cost too
much, and promote policies aimed primarily at saving money and reducing
recidivism.” But tinkering to save a few dollars will not accomplish much.
Meaningful, lasting reform will occur only when it becomes widely accepted
that mass incarceration is morally wrong, not merely fiscally foolish.

In this article, I offer an overview of the past four decades of experience
and accumulated knowledge concerning community punishments. That is
followed by a short set of proposals of what policymakers should do if they
want to reduce the use of imprisonment and the harms it causes. One, not
otherwise discussed, is that use of community punishments for minor and
low-risk offenders should be drastically reduced. Relative to other developed
countries, overuse of community supervision in the United States is as extreme
as overuse of imprisonment.

18. JAMES AUSTIN ET AL., ENDING MASS INCARCERATION: CHARTING A NEW JUSTICE REINVESTMENT
(2013); NaNcy LAVIGNE ET AL., URBAN INST., JUSTICE REINVESTMENT INITIATIVE STATE ASSESSMENT
ReporT (2014).

19.  Newt Gingrich & Van Jones, Prison System Is Failing America, CNN (May 22,2014), http://
www.cnn.com/2014/05/21/opinion/gingrich-jonesprison-system-fails-america/index.html.

20. See MicHAEL H. TONRY, SENTENCING FRAGMENTS: PENAL REFORM IN AMERICA, 1975-2025, at
206 (2016).
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I. COMMUNITY PUNISHMENTS SINCE THE 1970s

Community punishments in the United States are imposed following
criminal convictions, or as conditions following release from prison.*
Usually they do not involve confinement. They include nominally and
intensively supervised probation; fines and restitution; community service;
and participation in community-based treatment programs of various sorts.
Sometimes, but comparatively rarely, they involve intermittent confinement—
for example, in programs in which participants leave prisons, jails, or halfway
houses to work or attend school. Sometimes, but again comparatively rarely,
they are imposed as the back component of “split” sentences that include a
short period of confinement.

Use of community punishments expanded substantially in most Western
countries during the 1970s, 1980s, and 1990s when crime rates, including
homicide rates, increased almost everywhere by three to four times before
peaking and dropping precipitously.” Legislation in many countries authorized
new community punishments and new or expanded programs that allowed
prosecutors or judges to divert cases on the condition that fines or restitution
be paid or community service be performed. The policy aims were almost
always the same: to reduce the flow of people into to imprisonment and
find less damaging but proportionate ways to punish wrongdoers. The new
initiatives mostly achieved their goals. Despite harsher public attitudes toward
violent and sexual offending, in most countries imprisonment rates remained
stable or increased only slightly during the period of rising crime rates, and
have since declined. There have been three distinct phases of attempted but
largely unsuccessful efforts to establish community punishments as prison
alternatives in the United States: “alternatives to incarceration” in the 1970s,
“intermediate punishments” in the 1980s, and an array of initiatives since the
early 1990s. Most were meant to replace sentences to imprisonment. Few did.

21. By contrast, laws in many European countries authorize prosecutors to resolve cases
without convictions if suspects agree to pay fines or restitution or perform community service.
See, e.g., Thomas Weigend, No News Is Good News: Sentencing in Germany Since 2000, 45 CRIME &
Just. 83 (2016) (discussing conditional dismissals in Germany); Henk van de Bunt & Jean-Louis
van Gelder, The Dutch Prosecution Service, 41 CRIME & JusT. 117 (2012) (discussing transactions
in the Netherlands).

22. Michael Tonry, Why Crime Rates Are Falling Throughout the Western World, 43 CRIME &
Just. 1 (2014).
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A. ALTERNATIVES TO IMPRISONMENT IN THE 1970s

The several-decade rise in crime rates in the United States that began in the
1960s,and was followed by sharp declinesbeginningin the early 1990s, paralleled
patterns in other countries. However, the policy responses were radically
different. Rather than attempt to restrain growth in use of imprisonment by
creating new and expanded community-punishment programs, legislators
enacted laws intended to send more people to prison and to make many of
them stay there longer.

Legislators in some states, and corrections officials in many, also created new
community corrections programs that sought to reduce prison use by diverting
convicted offenders from imprisonment. In practice, the new initiatives were
comparatively seldom used for otherwise prison-bound offenders and, as
I explain below, often produced net increases in prison populations and
corrections budgets.

During the heyday of the Law Enforcement Assistance Administration in the
1970s, enormous numbers of pilot and demonstration projects were established
and evaluated.” They included victim-offender mediation, restitution, and
community-service programs meant explicitly to serve as “alternatives to
incarceration.” Evaluations typically were methodologically weak, but their
three main findings were consistent with findings of later, stronger evaluations.
First, judges seldom used the new programs as substitutes for imprisonment.
Second, participation in them was seldom shown significantly to reduce
reoffending. Third, though, participants’ reoffending rates were seldom higher
than those of comparable people in control groups.

Itisironic that community service, mediation, and restitution failed; all were
pioneered in the United States.”” In a wide range of other Western countries,
perhaps most extensively in Scandinavia, all three were widely adopted and
have been extensively used to divert people from imprisonment.?

By the 1980s in the United States, however, it became evident that the
alternatives movement was bucking an emerging law-and-order political
culture. Officials became tougher. Judges and prosecutors sent more people
to prison for longer times, and parole boards held them there longer before

23. Morris & ToNRy, supra note 8.

24. See, e.g., MARGUERITE WARREN ET AL., RESTITUTION IN Law AND PRACTICE: THE EXPERIENCE
of TeEN ProGrams (1983) (discussing restitution); DougLas C. MCDONALD, PUNISHMENT WITHOUT
Watrs: COMMUNITY SERVICE SENTENCES IN NEw YORK CrTy (1986) (discussing community service).
25.  Morris & ToNRry, supra note 8.

26.  Michael Tonry, Differences in National Sentencing Systems and the Differences They Make,
45 CriME & Just. 1 (2016); Tapio Lappi-Seppild, Nordic Sentencing, 45 CRIME & Just. 17 (2016).
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release.” Judges and prosecutors were not especially interested in diverting
prison-bound offenders to “softer” punishments. This had a number of results.
Most mediation, community service, and restitution programs disappeared
when federal funding ceased; few legislators supported their goals and were
willing to spend money on them.

Proponents of prison-diversion initiatives tried to match the angrier temper
of the times. They dropped the politically and symbolically inexpedient term
“alternatives to incarceration” and replaced it with the tougher-sounding
“intermediate punishments.” With the change in nomenclature, however, came
a fundamental change in many community-penalty programs: Originally
conceived as reformative efforts meant to keep offenders out of prison and help
them live law-abiding mainstream lives, they were reconceived as intrusive,
closely supervised programs aimed primarily at recidivism reduction.

B. INTERMEDIATE PUNISHMENTS IN THE 1980s

Norval Morris and I acknowledged the changed ethos by using intermediate
“punishments” rather than “sanctions” in the title of a 1990 book on
community penalties.”® The most prominent 1970s initiatives sought to redress
crimes in positive ways and help victims and offenders get on with their lives.
The major intermediate punishments of the 1980s—intensive supervision,
electronic monitoring, home detention, frequent drug testing—instead
emphasized surveillance to identify breaches of conditions and new crimes.
They often included frequent random drug tests and unannounced home visits
by probation officers, increasingly armed and often accompanied by police
officers. A new conception of probation officers as law enforcement officials
replaced an earlier, traditional conception as social workers.

Numerous intermediate punishment programs were established in the
1980s. They were conceived as falling between prison and routine probation
but in their promoters’ minds generally had the same ultimate purpose as the
1970s “alternatives”—to divert convicted offenders from prison. The logic was
that “alternatives to imprisonment” failed because judges considered them
insufficiently punitive; the solution was to make community punishments look
more punitive, intrusive, and stigmatizing. That happened. The new programs
were more intrusive and controlling, they were often strictly enforced, and
majorities of participants wound up in prison for breaches of conditions.
The perverse result was that programs meant to divert people from prison

27.  Alfred Blumstein & Allen Beck, Population Growth in U.S. Prisons, 1980—-1996,26 CRIME &
Just. 17 (1999).
28.  Morris & ToNRy, supra note 8.
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and save money instead sent more people to prison and increased costs. In
retrospect, proponents of intermediate punishments made a huge mistake in
not anticipating that the new programs would be used to toughen sentencing
rather than, as they hoped, to reduce the use of imprisonment.

Examples illustrate the toughening dynamic. The National Institute of
Justice (NIJ) provided funding for several states to establish and evaluate day-
fine systems for use as prison alternatives. Day fines are common in Germany
and Scandinavia as penalties for low- and moderate-severity offenses. The
seriousness of the crime determines the number of day-fine units (for example,
30). The individual’s daily income (adjusted for wealth) determines the amount
of a single unit. A low-income offender might be required to pay 20 euros per
day and an affluent one 300. The NIJ evaluation design called for randomized
allocation of eligible offenders to day fines or to whatever sentence the judge
ordinarily would order. The projects failed. In most, despite the federal grants
that paid for the pilot projects, practitioners refused to implement day fines at
all. In none did practitioners agree to random allocation.”

Intensive supervision programs offer a second example. NIJ funded a multi-
jurisdiction experiment to determine the programs’ effects on recidivism.
Eligible offenders were to be randomly allocated by judges or corrections
officials to intensive supervision or the default disposition. Researchers would
track the experiences of program participants and control group members to
learn what happened. There was, however, an insuperable obstacle. Judges in all
participating jurisdictions refused to follow the experimental research design
and insisted on being able to sentence eligible offenders to imprisonment on
a case-by-case basis. Follow-ups of programs in which parole or probation
officials randomly allocated cases showed that intensive supervision had no
effects on recidivism rates but increased revocation rates. This was no surprise
because, evaluators found, the closer supervision disclosed more breaches of
conditions and the program operators seldom had adequate access to treatment
programs and other services.*

Changes in the ethos of parole and probation revocation practice illustrate
a third obstacle. Throughout the 1980s, probation and parole revocations and
their shares of prison admissions steadily increased as judges’and parole boards’
attitudes toward offenders became more unforgiving. Officials responded
more harshly to breaches of conditions than in earlier periods, especially for

29.  Sally T. Hillsman, Fines and Day Fines, 12 CRIME & JusT. 49 (1990); Cheryl Lero Jonson &
Francis T. Cullen, Prisoner Reentry Programs, 44 CRIME & JusT. 517 (2015).

30. Joan Petersilia & Susan Turner, Intensive Probation and Parole, 17 CriME & Just. 281
(1993).
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technical violations such as failing drug tests or not appearing for scheduled
appointments.’’ In some states, revocations came to constitute a large fraction,
often more than half, of all prison admissions.

The new intermediate punishments often had the perverse effect that more,
not fewer, offenders wound up in prison.’* Their rationale was that diversion
of prison-bound offenders would reduce prison crowding and save substantial
money because the per capita costs of intermediate-punishment programs—
typically $1,000 to $10,000—are a small fraction of the per capita cost of
imprisonment ($30,000 to $75,000, depending on the state). The experience
was otherwise.

The new programs typically resulted in extensive “net-widening.”
Evaluations consistently showed that judges used new tougher community
sanctions mostly to impose harsher punishments on people who previously
were sentenced to ordinary probation. They were comparatively seldom
ordered for people who previously would have been imprisoned. Because
the more intensive new programs were strictly enforced, half to two-thirds of
participants were commonly imprisoned following revocations for breaches of
conditions. People who previously received ordinary probation were bumped
up to intermediate punishments and, when they breached conditions, were
bumped up again to imprisonment. More, not fewer, people wound up in
prisons, and corrections costs went up, not down.

C. COMMUNITY PUNISHMENTS SINCE THE EARLY 1990s
From one perspective, a lot has happened since the early 1990s. From
another, little.
1. A lot has happened

There has been substantial program development, most conspicuously
under the banners “drug and other problem-solving courts”* and “prisoner
reentry.” Research on the effectiveness of treatment programs has burgeoned;
more is known, and known more confidently, about the effects and operation

31.  Michael Tonry, Stated and Latent Functions of ISP, 36 CRIME & DELINQUENCY 174 (1990).
32.  Morris & TONRY, supra note 8.
33.  SeeRichard C. Boldt, “Problem-Solving Courts,” in Volume 3 of the present Report.
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of a wide variety of programs and services. Under the right circumstances,
many kinds of programs can enhance participants’ human capital and reduce
their reoffending.*

Many judges want to impose sentences that do something more constructive,
and more humane, than simply send troubled people to jail or prison. Drug
courts, mental-health courts, and other specialized problem-solving courts
for domestic violence, gun crimes, drunk driving, and military veterans have
proliferated. The first drug court was established in Miami in the early 1990s.
By 2017, there were thousands and many hundreds of other problem-solving
courts. Well-regarded evaluations and research reviews conclude that well-run
and targeted specialty courts produce better results than business as usual.®
The vast majority were established before credible evidence of effectiveness was
available, because judges and others believed them to be the right thing to do.
Despite the large numbers of programs, caseloads are typically small, however,
and can deal with only a tiny fraction of offenders who could benefit.

The reentry movement took off early in this century, heralded by writings of
Jeremy Travis* and Joan Petersilia.” They observed that hundreds of thousands
of people are released from prison each year and it is in everyone’s interest
that as many as possible achieve satisfying, law-abiding lives. Those arguments
were widely accepted. Within a few years, federal funding became available to
support state programs. Programs were established in most, probably all, states.
Reentry targets people being released from jail or prison, ideally providing
continuity of treatments and services provided inside the institution and
assistance in meeting the challenges of reentering mainstream life.

In practice, little or nothing about reentry is new except the term and
the enthusiasm. Programs and service for people released from prison are
indistinguishable from those traditionally provided parolees and probationers
in community settings. Evaluations of reentry programs produce the same kind

34, MACKENZIE, supranote 11; NAT’L REsEARCH COUNCIL OF THE NAT'L ACADS., PAROLE, DESISTANCE
FROM CRIME, AND COMMUNITY INTEGRATION (2008). For a discussion of rehabilitation, see Francis T.
Cullen, “Correctional Rehabilitation,” in the present Volume.

35.  Ojmarrh Mitchell et al., Assessing the Effectiveness of Drug Courts on Recidivism: A Meta-
Analytic Review of Traditional and Non-traditional Drug Courts, 40 J. CRim. JusT. 60 (2012).

36.  Jeremy Travis, But They All Come Back: Rethinking Prisoner Reentry, SENT'G & CORRECTIONS
(May 2000), http://www.ncjrs.gov/pdffilesi/nij/181413.pdf; JeremY Travis, BuT Trey AL COME
Back: FACING THE CHALLENGES OF PRISONER REENTRY (2005).

37. JoaN PETERSILIA, WHEN PrISONERS COME HOME: PAROLE AND PRISONER REENTRY (2003).
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of mixed findings as do evaluations of community-corrections programs more
generally. Well-run, adequately funded programs can achieve good results;
poorly run and funded programs do not.*®

The big change in the past quarter-century is that many more people believe
that correctional treatment programs can, under the right circumstances,
reduce reoffending. In 1990, “nothing works” remained the predominant and
much more influential view. Landmarks that underlay the change include the
“Drug treatment works!” conclusion of the President’s Commission on Model
State Drug Laws in 1993, work by Canadian scholars beginning in the 1980s
that demonstrated the effectiveness of cognitive-skills training and proposed
best-implementation practices, and a long list of meta-analyses and systematic
reviews of evaluations of community-corrections programs that showed
positive results.*

2. Little has happened

Nothing fundamental has changed. The prison population has declined
only modestly since its 2011 peak, almost none of the harshest sentencing laws
enacted in the 1980s and 1990s have been repealed, and the risk-averse politics
of crime control of the 1990s remain predominant. Law reforms focus on
nonviolent first offenders. The massive investment in community-corrections
programs needed to capitalize on new knowledge has not happened.

Like flies in amber, policies and programs that emerged from ways of thinking
consistent with the crime-control politics of the 1980s continue to win support.
Here is a popular example.* More than 150 corrections programs have emulated

38. Jonson & Cullen, supra note 29.

39.  THE PrESIDENT’S COMMISSION ON MODEL STATE DRUG Laws (1993), http://www.namsdl.org/
final-report-the-presidents-commission-on-model-state-drug-laws.cfm.

40.  Francis Cullen, Rehabilitation: Beyond Nothing Works, 42 CriME & Just. 299 (2013)
[hereinafter Cullen, Rehabilitation]; Francis T. Cullen et al., Reinventing Community Corrections,
46 CrIME & Just. 1 (2017) [hereinafter Cullen et al., Reinventing Community Corrections).

41. A second is contemporary preoccupation with use of predictions of reoffending in
sentencing and parole decision making. Enormous ethical and technical issues stand in the
way. E.g., BERNARD E. HARCOURT, AGAINST PREDICTION: PROFILING, POLICING, AND PUNISHING IN AN
AcCTUARIAL AGE (2014); Sonja B. Starr, Evidence-based Sentencing and the Scientific Rationalization
of Discrimination, 66 STaN. L. Rev. 803 (2014); Michael Tonry, Legal and Ethical Issues in the
Prediction of Recidivism, 26 Fep. SENT'G Rep. 167 (2014). Ethical issues include use of predictive
variables such as age, sex, and social status characteristics correlated with race and ethnicity.
Technical issues include high false positive rates (people predicted to reoffend who will not but
are treated more severely), routine failure to validate instruments on populations to which they
are applied, and failure to restrict the reoffending outcome measure to serious sexual and violent
offending.
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Hawaii’s Project HOPE, a probation initiative based on “swift, fair, and certain”
sanctions.*”? Probationers are told that any breach of conditions will result in
immediate sanctions, initially modest but progressing in severity with each
subsequent breach, eventually resulting in revocation and a trip to prison for
a period of years. An initial evaluation purported to show that probationers
subjected to the program reoffended less often than others and were less likely
to be imprisoned.” NIJ funded a series of replications that were evaluated using
randomized assignments of eligible offenders to treatment and control groups.
The new evaluations concluded that the programs were ineffective.*

Project HOPE was misconceived from the outset. “Swift, fair, and certain”
is much more apt for conditioning dogs or horses than for dealing with
disadvantaged low-level offenders, many drug-dependent or mentally ill, and
most living socially disorganized lives. What they as a group need is structured
access to diverse services and forms of support to help them address human-
capital deficiencies and establish pro-social patterns of living. Operation HOPE
treated compliance with probation conditions as an end in itself.

HOPE is inconsistent with ways of thinking that are necessary if successful use
of community punishments is to be greatly increased. HOPE is fundamentally
punitive and indifferent to the complexities of the lives of the people it affects.
A disadvantaged, socially inadequate person subjected to HOPE will remain
a disadvantaged, socially inadequate person even if he or she successfully
completes a probation term.

II. INVIGORATING COMMUNITY PUNISHMENTS

There were two overriding causes of the failures of the alternatives-to-
incarceration and intermediate-punishments movements. Policymakers
were committed to a regime of harsh punishments and unwilling to invest
substantial resources in community programs. Judges and prosecutors were

42, Mark A. R. KiemvaN, WHEN BruTE Force Fais: How 1o Have Low CRIME AND Low
PunisHMENT (2009).

43, ANGELA HAWKEN & MARK KLEIMAN, MANAGING DRUG INVOLVED PROBATIONERS WITH SWIFT AND
CERTAIN SANCTIONS. EvALUATING Hawar’s HOPE (Dec. 2009), https://www.ncjrs.gov/pdffiles1/nij/
grants/229023.pdf.

44.  Pamela K. Lattimore et al., Outcome Findings from the HOPE Demonstration Field
Experiment: Is Swift, Certain, and Fair an Effective Supervision Strategy?, 15 CRIMINOLOGY & PuUB.
PoL’y 1103 (2016); Daniel J. O’Connell et al., Decide Your Time: A Randomized Trial of a Drug
Testing and Graduated Sanctions Program for Probationers, 15 CriMINOLOGY & PuB. PoL’y 1073
(2016).
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unwilling to divert offenders whom they believed deserved to be sent to prison.
Community punishments were seldom seen as appropriate for other than the
most minor crimes.

American sentencing norms are incomparably more severe than those in
other Western countries. Normal sentences for thefts, burglaries, assaults, and
auto thefts in Scandinavia, Germany, the Netherlands, and most of Europe are
community punishments or prison sentences measured in weeks or months;
a decision instead to impose day fines or community service does not create
stark differences. Those offenses typically result in lengthy jail terms or multi-
year prison terms in the United States. Diversion to community punishments
creates stark differences. If a community penalty must be seen as being as
burdensome as a multi-year prison sentence, little room is available for vast
expansion in their use.

Assuming that politicians and practitioners wanted people convicted of
non-trivial offenses to be sentenced to community punishments, the way
forward is clear. A large literature offers advice on effective targeting and
management of community corrections and treatment programs.* I make no
effort to summarize it here. Instead I offer an action list of community penalty
programs that would be established if sentencing were to be made rational,
evidence-based, and humane, and if mass incarceration is to be reduced.

RECOMMENDATIONS

1. Reduce use of community punishments for minor and low-risk
offenders. American judges and parole boards much too often use
community punishments for people convicted of minor crimes and for
people who present little risk of reoffending. In 2015, American prisons
and jails held 2.17 million people. Another 4.65 million were under
community supervision. Calculated as population rates, both of those
numbers are vastly higher than in any other Western country.*® Current
use of community supervision is enormously wasteful; the vast majority
of people being supervised present little risk to public safety. One of the
most robust findings of the last two decades’ research on correctional
programs is that resources should target high-risk offenders. The current
failure to do that makes little sense from cost-effectiveness or public-safety

45, Cullen, Rehabilitation, supra note 40; Cullen et al., Reinventing Community Corrections,
supra note 40.

46. DANIELLE KAEBLE & LAUREN GrLAZE, BUREAU OF JUsTICE StatisTICS, U.S. DEP’T OF JUSTICE,
CORRECTIONAL POPULATIONS IN THE UNITED STATES, 2015 (Dec. 2016), https://www.bjs.gov/content/
pub/pdf/cpusl5.pdf.
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perspectives. The following proposals call for increased use of a wide
range of community punishments, but assume that they will be deployed
in ways that are cost-effective and sensibly targeted.

2. Prosecutorial diversion and community punishments. One way to avoid
judicial reluctance to divert convicted offenders from imprisonment is to
keep cases out of judges’ hands. Most European countries use one or both
of two approaches. German conditional dismissals and Dutch transactions
offer suspects, usually on a take-it-or-leave-it basis, without negotiation,
the opportunity to accept the fine, restitution, or community service that
would be imposed if they were formally charged and convicted. If they
accept, the chargeis conditionally dismissed. The Scandinavians, the Dutch,
and several other countries offer parallel programs, usually referred to as
penal orders, that involve a conviction and a community penalty. Large
percentages of all resolved cases result from these kinds of diversionary
programs.”’ For the obvious reason of collateral consequences, programs
that do not involve convictions are preferable for the United States.

3. Mediation, restitution, and restorative justice. Some European
countries handle diversion by means of pre-charge mediation, restitution,
and restorative justice programs.®® If victims and offenders agree on a
resolution of the offense, or if the defendant pays restitution, the charge
is dismissed. In Norway and Finland, a large fraction of resolved cases
are disposed of via mediation. In concept, such programs should be
congenial to American attitudes because they involve victim agreement or
restitution of victim losses.

4. Fines and community service. Both fines and community service are in
principle ideal community punishments to be used in lieu of imprisonment.
Both can easily be scaled in proportion to the seriousness of the crimes for
which they are imposed. Day fines are frequently used in Germany and
Scandinavia for minor and moderately serious, including violent, crimes. In
the United States, however, the absence of income supports for poor people
means that most criminal defendants lack sufficient money to pay fines.*

That problem need not, however, obstruct much wider use of
community service. Ironically, the first publicized modern community-
service programs were pioneered in the United States for use in lieu of

47. Petter Asp, The Prosecutor in Swedish Law, 41 CRIME & JusT. 141 (1993); Bunk & Gelder,
supra note 21; Weigend, supra note 21.

48.  Lappi-Seppild, supra note 26.

49. See Beth A. Colgan, “Fines, Fees, and Forfeitures,” in the present Volume.
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imprisonment for women convicted of welfare fraud. The idea was quickly
and successfully emulated in England and Wales, Scotland, and The
Netherlands and later spread throughout Europe. By the 1990s, however,
American use of community service as a freestanding punishment had
largely ended. When it was used, it was as one among many conditions of
probation.” This is the federal court practice. No freestanding community
punishments other than probation are authorized in the federal sentencing
guidelines: All are available only as probation conditions.

Community service ought to be an obviously appropriate community
penalty in the United States. It is essentially a fine on time, paid in work
installments, and scaled to the seriousness of crime.

Probation with treatment conditions. The evaluation literature on
correctional treatment shows that a wide range of programs when
adequately funded, managed, and targeted, can change people’s lives.
Many including drug treatment, cognitive skills training, vocational
training, educational programs, and mental-health treatment are self-
evidently appropriate conditions for probation sentences in fitting
cases. Sometimes they may involve intensive supervision or intermittent
confinement in treatment facilities.

Whether such sentences are effective, however, fundamentally depends
on the availability, adequate funding, and professional operation of
treatment facilities. Simply imposing treatment conditions or intensive
supervision, without assuring that necessary services can be provided
and that necessary programs are available, invites failure. Failure is also
likely if supervision is rigid and unforgiving. Many conditions that affect
offenders, including especially alcohol and drug dependence and mental
illness, almost inevitably result in relapses. Like overeating or nicotine
addiction, alcohol and drug dependence are chronic, relapsing problems.
Failures are foreseeable. The realistic goal is not immediate abstinence (as
in Project HOPE), but fewer relapses, and longer intervals between them,
as part of efforts to help offenders establish satisfying, law-abiding lives.

CONCLUSION

Community punishments should be used much less for people whose
characteristics and lives do not warrant them, and much more for people who
would otherwise receive jail or prison sentences. Diverting a large percentage
of people now sentenced to jail or prison into well-run, adequately funded,

50.

Morris & TONRY, supra note 8.
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professionally operated community punishments could save huge amounts
of money, substantially reduce imprisonment rates, and be more crime-
preventive than the current regime. Crime prevention would result from the
reduced reoffending rates that good community programs can deliver and
from reduction of the effects of the criminogenic conditions to which people
are exposed in prison. Community punishments would do much less harm to
offenders and their families than prison and jail sentences now do.

Whether large-scale diversion from imprisonment to community
punishments will happen will depend on political will. So far, little is evident.
Sentencing and parole initiatives have focused on minor and first offenders.”!
Federal efforts to stimulate development of specialty courts and reentry
programs have been modest, far less than is needed. States so far have not been
prepared to make the substantial investments required. Justice-reinvestment
initiatives have targeted low-hanging fruit but more importantly have offered
a free lunch: Legislators need not appropriate substantial new sums but simply
tweak sentencing laws or revocation policies in order to reduce prison spending
and reallocate all or part of any savings. Even then, justice reinvestment has
seldom resulted in major funding increases for community punishments.

Community punishments could accomplish much that is good. For that to
happen on a large scale, policymakers must be prepared in the short term to
reduce prison populations substantially, and recycle much of the savings, or
appropriate new funds for community punishments on a scale that so far seems
unimaginable. Adoption of either or both of those approaches will depend on
determination to reduce the scale of American imprisonment and the lengths
of current prison sentences. Substituting 100 or 240 hours of community
service, or probation with drug treatment, for a multi-year prison term will
always be a hard sell.

51.  Katherine Beckett et al., The End of an Era? Understanding the Contradictions of Criminal
Justice Reform, 664 ANNALS AM. AcAD. PoL. & Soc. Sci. 238 (2016); TONRY, SENTENCING FRAGMENTS,
supra note 20.






Fines, Fees, and Forfeitures
Beth A. Colgan’

The use of fines, fees, and forfeitures has expanded significantly
in recent years as lawmakers have sought to fund criminal justice
systems without raising taxes. Concerns are growing, however,
that inadequately designed systems for the use of such economic
sanctions have problematic policy outcomes, such as the
distortion of criminal justice priorities, exacerbation of financial
vulnerability of people living at or near poverty, increased crime,
jail overcrowding, and even decreased revenue. In addition, the
imposition and collections of fines, fees, and forfeitures in many
jurisdictions are arguably unconstitutional, and therefore create
therisk of often costly litigation. This chapter provides an overview
of those policy and constitutional problems and provides several
concrete solutions for reforming the use of fines, fees, and forfeitures.

INTRODUCTION

The use of fines,' fees, and forfeitures of cash and property are long-standing
practices’ that have boomed in recent years as lawmakers have sought to fund an

* Assistant Professor of Law, UCLA School of Law.

1. I use the term “fines” here to include statutory fines as well as surcharges, the latter of
which are imposed as an additional set amount or percentage of the underlying statutory fine
and which are often designated for a particular purpose. See, e.g., CaL. PexaL CoDE § 1465.8
($40 surcharge designated for court operations). I also include restitution made directly
payable to crime victims. Criminal debt resulting from restitution awards implicate the same
concerns regarding entrenched poverty, familial disruption, criminal justice involvement,
and jail overcrowding described in Part 1.B, infra. Further, restitution raises many of the same
constitutional issues described in Part II. See, e.g., Bearden v. Georgia, 461 U.S. 660 (1983)
(prohibiting probation revocation for failure to pay restitution without a determination of
whether the defendant had the ability to pay); Paroline v. United States, 134 S. Ct. 1710, 1726
(2014) (suggesting that it would interpret the term “fine” to include restitution for purposes of
the Excessive Fines Clause). And while restitution is not designed in the first instance to generate
revenue for the government, because it has the capacity to offset other governmental expenses, it
also can distort criminal justice incentives such as those described in Part I.A, infra. Finally, this
chapter does not address unique issues that might be raised with respect to the use of fines, fees,
and forfeitures in the white-collar context or against corporate defendants.

2. Beth A. Colgan, Reviving the Excessive Fines Clause, 107 CAL. L. Rev. 277 (2014).
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expanding criminal justice system without raising taxes.’ In many jurisdictions,
economic sanctions begin accruing from the moment one is stopped by the
police (e.g., fees for law enforcement costs and pretrial detention), to trial (e.g.,
public-defender fees or jury costs), through sentencing (e.g., incarceration or
probation costs, statutory fines, surcharges, and restitution), and collections
(e.g., interest charges or collection fees).* For those without the means to pay,
the consequences can be drastic. The inability to pay economic sanctions may
result in the imposition of what have come to be known as “poverty penalties”:
interest and collections costs, probation and a host of related fees for probation
services, the loss of government licenses and benefits, and even incarceration.’
The use of forfeitures is also ubiquitous,® including the growing use of what
are known as “civil asset forfeitures,” which are imposed without a criminal

3. See CounciL FOR EcoNoMIC ADVISORS, FINES, FEes, AND BaiL 3 (Issue Brief Dec. 2015);
KATHERINE D. MARTIN ET AL., HARVARD KENNEDY SCHOOL & NAT’L INST. OF JUSTICE, SHACKLED TO DEBT:
CRIMINAL JUSTICE FINANCIAL OBLIGATIONS AND THE BARRIERS TO RE-ENTRY THEY CREATE 4 (Jan. 2017);
Dick M. CARPENTER II ET AL., POLICING FOR PROFIT: THE ABUSE OF CIVIL ASSET FORFEITURE 5 (2d ed.
2015) (noting that the value of federal forfeitures increased 4,667% between 1986 and 2014).

4. See Colgan, supra note 2, at 284-90.

5. See CRIMINAL JUSTICE PoLicy PROGRAM, HARVARD Law ScHOOL, CONFRONTING CRIMINAL JUSTICE
Dest: A GUIDE FOR Poricy Rerorm 15-16 (2016); Colgan, supra note 2, at 282; HumaN RiGHTS
WATCH, PROFITING FROM PROBATION: AMERICA’S “OFFENDER FUNDED” PROBATION INDUSTRY 39 (2014)
[hereinafter HRW].

6. See, e.g., CARPENTER, supra note 3; see also Wayne A. Logan, The Shadow Criminal Law of
Municipal Governance, 62 Onio St. L.J. 1409, 1432 (2001).
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conviction.” Like fines and fees, forfeitures can be financially devastating as the
loss of funds that would otherwise be used to cover basic needs—a vehicle one
depends on to get to work or school, or a family home—can have profound
consequences for those against whom forfeiture is imposed.

Systems for imposing and collecting fines, fees, and forfeitures are often
poorly designed. As a result, in the United States today, 10 million people hold
criminal debt from fines and fees totaling over $50 billion,* and forfeiture has
become abillion-dollar industry based largely on the use of civil asset forfeitures
obtained without a criminal conviction.’ Abuses in both systems have resulted

7. See Bruce L. Benson, Escalating the War on Drugs: Causes and Unintended Consequences,
20 Stan. L. & Por’y Rev. 293, 297 (2009). In contrast to civil asset forfeitures, there are two types
of conviction-based forfeitures. “Criminal forfeitures” are imposed through criminal sentencing
as a direct punishment, see, e.g., Alexander v. United States, 509 U.S. 544, 548 (1993); and “civil
forfeitures” are obtained through a civil proceeding used to finalize a forfeiture agreed to by a
defendant in a plea bargain resolving a related criminal matter or following an adjudication
of guilt. See, e.g., Austin v. United States, 509 U.S. 602, 604-05 (1993). For ease of reference,
throughout this chapter I use the term “forfeiture” when referring to all three forms of forfeiture,
and “civil asset forfeiture” when referring specifically to that practice. An additional distinction
in the forfeiture context relates to the items that are forfeited. An “instrumentality” is money
or property that is otherwise legal to possess but is used as a means of conducting the alleged
criminal activity (e.g., a vehicle used to transport illegal narcotics). “Criminal proceeds” are
monies gained from criminal activity and may be “direct” (e.g., money obtained for the sale of
narcotics) or “indirect” (e.g., a house purchased with direct proceeds). “Contraband” is a moniker
attached to tangible items that are illegal to possess either because they are inherently illegal (e.g.,
illegal narcotics) or made illegal by the circumstances of the offense (e.g., alcohol transported in
violation of state law). This chapter is concerned with the first two categories—instrumentalities
and criminal proceeds—as both presume criminal activity has occurred (which may not be
proven in the case of civil asset forfeitures) and because the forfeiture of funds, a vehicle, or a
home, may have devastating consequences for the defendant and her family, which may raise
constitutional issues as noted herein. See, e.g., Pamela Brown, Parent’s House Seized After Son’s
Drug Bust, CNN (Sept. 8,2014).

8. MARTIN, supra note 3, at 5.

9. See, e.g., Michael Sallah et al., Stop and Seize, WasH. Post (Sept. 6, 2014) (reporting that
between September 2001 and September 2014, the federal Equitable Sharing Program involved
seizures valued at over $2.5 billion dollars).
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in a surge in efforts by advocates'’ and investigative reporters'' to document
and challenge the real, and often alarming, consequences of relying on criminal
justice systems to generate revenue. Fueled by public outcry regarding the use
of “modern-day debtors’ prisons” in places like Ferguson, Missouri,'> and
jurisdictions around the country," as well as a plethora of incidents in which
law enforcement have seized money or property and sought its forfeiture
without any meaningful evidence of criminal activity," calls for reform now
have support from both conservative and liberal camps.'

These systems have also captured the attention of scholars from a variety
of fields, including law, sociology, economics, and criminology. In this chapter,
I provide a brief examination of two lines of scholarship that explore poorly
designed systems involving fines, fees, and forfeitures. The first analyzes the
policy implications of the use of criminal justice systems to generate revenue.
The second involves explication of constitutional deficiencies that arise
in poorly designed systems. This chapter concludes with a series of policy
recommendations tied to these lines of scholarship for the reform of the use of
fines, fees, and forfeitures.

10. See, e.g., JESSICA FEIERMAN ET AL., JUVENILE Law CTR., DEBTORS’ PRISON FOR KIDs? THE HiGH
Cost oF FINEs AND FEES IN THE JUVENILE JUSTICE SysTEM (2016); HumaN Ricuts WaTtcH, supra note
5; ALICIA BANNON ET AL., BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE DEBT: A BARRIER TO REENTRY
(2010).

11.  For examples of investigative reporting related to the use of fines and fees, see Sarah
Stillman, Get Out of Jail, Inc., New YORKER (June 23, 2014); Joseph Shapiro, Supreme Court Rules
Not Enough to Prevent Debtors Prisons, NPR (May 21, 2014); Joseph Shapiro, As Court Fees Rise,
the Poor Are Paying the Price, NPR (May 19, 2014). For examples of investigative reporting
related to the use of forfeitures, see Robert O’Hara, Jr. & Michael Sallah, They Fought the Law,
Who Won?, WasH. Post (Sept. 8, 2014); Robert O’Hara, Jr. & Michael Sallah, Police Intelligence
Targets Cash, WasH. Post (Sept. 7, 2014); Sallah et al., supra note 9; Sarah Stillman, Taken, New
YORKER (Aug. 12,2013).

12. See U.S. Dep’t oF Justick, CiviL RiGHTS Div., INVESTIGATION OF THE FERGUSON POLICE
DepARTMENT 1 (2015) [hereinafter FERGUSON REPORT].
13. See, e.g., Lawyer’s ComM. FOR CrviL RIGHTS ET AL., NOT JusT A FERGUSON ProsLEM: How

TrarFIC COURTS DRIVE INEQUALITY IN CALIFORNIA (2015).

14. See, e.g., Christopher Ingraham, How Police Took $53,000 from a Christian Rock Band, an
Orphanage, and a Church, WasH. Post (Apr. 25, 2016).

15. See, e.g., AM. Lecis. ExcHANGE CouNciL, RESOLUTION ON CRIMINAL JUSTICE FINES AND FEES
(2016) (calling for graduation of economic sanctions to account for ability to pay); ACLU, IN
FOR A PENNY: THE Rise OF AMERICA’S NEw DEBTORS’ PRrISONS (2010) (calling for an end to abusive
practices related to economic sanctions); Mary Hudetz, Charles Koch, ACLU Form Unusual
Alliance In Pushing States to Overhaul Asset Forfeiture Rules, U.S. NEws & WorLb Rep. (Oct. 15,
2015).
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I. POLICY IMPLICATIONS

Scholarship regarding the policy implications of inadequately designed
systems for imposing and collecting fines, fees, and forfeitures have focused on
two key problems. First, increasing evidence suggests that absent meaningful
restrictions, the use of such economic sanctions risks distorting the focus of
criminal justice incentives both by promoting revenue goals over public safety
and interfering with checks and balances that would otherwise help guard
against some problematic practices. Second, where fines, fees, and forfeitures
are imposed and collected in a manner that contributes to economic and
social instability for those who are financially vulnerable, they undermine
governmental aims related to reductions in poverty, crime control, mass
incarceration, and depletion of government resources. Both sets of issues are
addressed below.

A. DISTORTION OF CRIMINAL JUSTICE INCENTIVES

The revenue-generating capacity of fines, fees, and forfeitures risks perverting
governmental incentives in two distinct ways. First, by promoting policing and
adjudication methods that are most likely to increase revenue, governmental
actors may fail to consider, or even implement policies that directly conflict
with, public-safety needs. Second, systems that allow law enforcement and
prosecutors to retain cash and property seized undermines the checks and
balances otherwise afforded through normal budgeting practices.

While there is a debate in the literature regarding whether government
officials respond to financial, rather than only political, incentives as a general
matter,'® investigations into specific systems, empirical studies, and anecdotal
evidence have linked the use of fines, fees, and forfeitures to practices driven
by the goal of revenue generation rather than public safety. For example,
the Department of Justice’s investigation into the municipal court system in
Ferguson, Missouri, uncovered e-mails between city officials and the chief
of police in which police staffing decisions were altered to increase money
generated from traffic tickets without consideration of the impact such
changes would have on traffic safety or community policing efforts.'” Similarly,
an empirical analysis of traffic ticketing in North Carolina from 1990 to 2003

16.  CompareJoanna C. Schwartz, How Governments Pay: Lawsuits, Budgets, and Police Reform,
63 UCLA L. Rev. 1144 (2016); and Myriam E. Gilles, In Defense of Making Government Pay: The
Deterrent Effect of Constitutional Tort Remedies, 35 GA. L. Rev. 845 (2001); with Daryl J. Levinson,
Making Government Pay: Markets, Politics, and the Allocation of Constitutional Costs, 67 U. CHL. L.
Rev. 345 (2000).

17. See FERGUSON REPORT, supra note 12, at 10, 13—14.
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found that, “[c]ontrolling for demographic, economic, and enforcement
factors ... there is a statistically significant increase in the number of traffic
tickets issued in the year immediately following a decline in local government
revenue, ' suggesting that revenue generation, rather than public safety, drove
the extent to which traffic laws were enforced.

There is also significant evidence that revenue rather than public safety
drives policing decisions related to forfeitures. Eric Blumenson and Eva Nilsen
have documented examples of how the thirst for cash has led to shifts in police
practices. For example, a traditional drug buy-bust sting operation would
involve the use of an undercover officer posing as a person interested in buying
illegal drugs; following the exchange, the police would of course seize the drugs
and therefore remove them from circulation.'” With the incentive of forfeiture
laws, however, law enforcement has come to rely more heavily on the “reverse
sting,” under which the police pose as the dealer rather than the buyer, so that
upon conclusion of the transaction, they can seize the cash used in the sale.”
Blumenson and Nilsen also cite to congressional testimony of former New
York City Police Commissioner Patrick Murphy, who explained that financial
incentives led to a policy whereby police would “impose roadblocks on the
southbound lanes of 1-95, which carry the cash to make drug buys, rather
than the northbound lanes, which carry the drugs.”* While both reverse stings
and forfeitures of cash arguably interrupt the illicit drug trade, the focus on
obtaining cash rather than seizing drugs indicates that policing decisions are
influenced by the revenue-generating power of forfeiture.

Further, forfeitures may be incentivizing policing of particular offenses
where seizures of cash or property are most easily made, which would result
in prioritizing the policing of drug crimes over violent offenses, which may in
turn exacerbate problematic policing practices that disproportionately affect
poor and minority communities.?? For example, one study testing the effects
of allowing police to retain funds and assets seized in drug arrests found that
it shifted the focus of police to activities that may produce forfeitures, and, in

18.  Thomas A. Garrett & Gary A. Wagner, Red Ink in the Rearview Mirror: Local Fiscal
Conditions and the Issuance of Traffic Tickets, 52 J.L. & Econ. 71 (2009).

19.  See Eric Blumenson & Eva Nilsen, Policing for Profit: The Drug War’s Hidden Economic
Agenda, 65 U. CHI. L. Rev. 35, 67-68 (1998).

20. Id

21.  Id; see also Benson, supra note 7, at 315-16 (describing similar practices in Volusia
County, Florida).

22, See, e.g., C.J. Claramella, Poor Neighborhoods Hit Hardest by Asset Forfeiture in Chicago,
Data Shows, ReasoN (June 13, 2017). For a discussion of some of these practices, see Jeffrey
Fagan, “Race and the New Policing,” in the present Volume.
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particular, increased arrests related to drug activity as compared to total arrests
by nearly 20%.% Further, in cities like Philadelphia and Washington, D.C., it
appears that police may be going so far as to seize small amounts of cash—in
many cases less than $20—during stop-and-frisk incidents.** In other words,
pressure to generate revenue may have significant implications for when and
how policing occurs that may undermine public safety and intensify public
concern regarding police-citizen encounters. The risk is that the focus on
revenue generation will interfere with other policy considerations, including
public safety.

A separate perversion of criminal justice priorities may occur where law
enforcement entities or prosecutors are allowed to keep forfeited cash and
property for their agency’s own use, as is the case in many jurisdictions.”
Allowing law enforcement and prosecutors to retain funds removes the check
set through budgeting processes, as it provides them the ability to set priorities
that may contradict or interfere with crime-control aims of the legislative
branch or the public at large.*® For example, under the federal “Equitable
Sharing Program,” the federal government “adopts” seizures of cash and
property made by local and state law enforcement, thereby pulling the seized
assets under federal forfeiture laws, which are at times more expansive than
state laws in terms of what may be seized and more restrictive regarding the
provision of procedural protections.” In exchange, the federal government
keeps 10% of the liquidated value of the items seized.” This infusion of funds

23.  Brent D. Mast, Bruce L. Benson & David W. Rasmussen, Entrepreneurial Police and Drug
Enforcement Policy, 104 Pus. CHOICE 284 (2000); see also Josh Bowers, Legal Guilt, Normative
Innocence, and the Equitable Decision Not to Prosecute, 110 Corum. L. Rev. 1655, 1696 (2010)
(explaining how policing priorities may be designed “to trigger forfeiture laws and to demonstrate
a record of productivity that may be used to support applications for sizeable federal grants”);
Blumensen & Nielsen, supra note 19, at 68—-69, 78-79 (describing Department of Justice policies
that diverted prosecutorial resources away from other offenses and to crimes where forfeitures
are likely in order to increase resources).

24. See Robert O’Hara, Jr. & Steven Rich, D.C. Police Plan for Future Seizure Proceeds Years in
Advance in City Budget Documents, WasH. Post (Nov. 15, 2014); ACLU, Guitry ProperTy: How
Law ENFORCEMENT TAKES $1 MILLION IN CASH FROM INNOCENT PHILADELPHIANS EVERY YEAR—AND
Gets Away witH I1 5 (June 2015).

25.  See Rachel A. Harmon, Federal Programs and the Real Cost of Policing, 90 N.Y.U. L. Rev.
870, 954-55 (2015); Benson, supra note 7, at 301-02.

26.  SeeNick Sibilla, Civil Forfeiture Now Requires a Criminal Conviction in Montana and New
Mexico, Forses (July 2, 2015) (quoting Las Cruces, New Mexico City Attorney Pete Connelly
discussing civil asset forfeiture and stating, “We could be czars. We could own the city.”).

27. See Benson, supra note 7, at 303.

28.  Id. at 302-03 (explaining that at the beginning of the Equitable Sharing Program, the
federal government retained 20% of the seizure’s value, which was later reduced to 10%).
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not only allows law enforcement to sidestep state restrictions on forfeiture, the
retention of the profits of forfeiture insulates them from budgeting restrictions
that would otherwise establish state and local control over policing overall.”

As indicated in the discussion of reforms at the end of this chapter, any
concern regarding the way in which fines, fees, and forfeitures may distort
criminal justice incentives does not require their elimination. Rather, reforms are
needed to create sufficient protections to restrict their use so that criminal justice
priorities are properly focused on public safety, rather than revenue generation.

B. UNDERMINING OTHER GOVERNMENTAL AIMS

Separate and distinct from the potential that inadequately designed systems
for fines, fees, and forfeitures will distort criminal justice incentives, such
systems can also undermine other governmental aims due to their inherently
regressive nature. By entrenching or exacerbating the financial vulnerability
of people and their families, fines, fees, and forfeitures can create long-term
instability and familial disruption, increase criminal justice involvement,
aggravate jail overcrowding, and—perhaps ironically—decrease net revenue.

Fines, fees, and forfeitures can have devastating consequences on those
who are financially vulnerable,” particularly in low-income communities
and communities of color that are most likely to be heavily policed.” In the
context of fines and fees, many grappling with criminal debt report having
to choose between making payments on the debt and meeting basic needs
like food, shelter, and hygiene.”” At the same time, existing criminal debt
can make obtaining and maintaining housing and employment difficult for
several reasons: it undermines a debtor’s credit rating, which may be used by
prospective landlords and employers in screening processes;” it may prevent
debtors from sealing or expunging criminal records;* and it can result in the
loss of professional or driver’s licenses, the latter of which can be particularly
harmful for those who live in areas without meaningful access to public

29. Harmon, supra note 25; see also Benson, supra note 7.

30.  Katherine Beckett & Alexes Harris, On Cash and Conviction: Monetary Sanctions As
Misguided Policy, 10 J. CRIMINOLOGY & PUB. PoL’y 509, 516-17 (2011).

31. See, e.g., JOHN Pawasarat, U. oF WISCONSIN-MILWAUKEE EMPLOYMENT & TRAINING INST., THE
DRivers LICENSE STATUS OF THE VOTING AGE POPULATION IN WisCONSIN 11, 19 (June 2005); MATHILDE
LAISNE ET AL., VERA INST. OF JUST., PAST DUE: EXAMINING THE CosTS AND CONSEQUENCES OF CHARGING
FOR JUSTICE IN NEwW ORLEANS 1819, 22 (2017); see also Devon W. Carbado, “Race and the Fourth
Amendment,” in Volume 2 of the present Report; Beth A. Colgan, Lessons from Ferguson on
Individual Defense Representation as a Tool for Systemic Reform, 58 Wm. & Mary L. Rev. 1179 (2017).
32. Beckett & Harris, supra note 30, at 517; LAISNE, supra note 31, at 16.

33. Beckett & Harris, supra note 30, at 517-18.

34, See, e.g., FEIERMAN, supra note 10, at 20.
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transportation.” The instability with respect to basic needs and the hindrances
such debt creates to establishing housing and employment affect not just
the debtor, but also her family. For example, the Bureau of Justice Assistance
and Council of State Governments have linked the increased use of fines and
fees to the inability to pay child support,® thereby undermining both the
child’s economic well-being and the government’s interest in child-support
enforcement. Further, a debtor unable to make payments on fines and fees may
be restricted from public housing benefits, forcing the debtor’s family to either
separate or lose their housing as well.”” In other words, unmanageable fines and
fees can result in disruption or even disunification of families.

Though it does not result in ongoing debt, the forfeiture of funds or property
may also leave people and their families in financially precarious circumstances.
With, or more often without,*® a criminal conviction, people may lose funds
they depend upon to meet basic needs,* vehicles upon which they depend for
transportation to work or school,* or the homes in which they live.*!

A concern expressed by both the United States Supreme Court” and
commentators,” and borne out in research, is that punishments that promote
economic instability may result in increased criminal justice involvement. Recent
studies, for example, have shown that people may engage in criminal activity
for the purpose of paying off unmanageable criminal debt.* Additionally, while
early studies of the link between fines and fees and recidivism amongst juveniles

35. PAWASARAT, supra note 31, at 1; see also MARGY WALLER, BROOKINGs INsT., HigH CosTs OR
Hicn OpporTUNITY COST? TRANSPORTATION AND FAMILY EcoNoMIc Succkss 3 (2005).

36. RacHEL L. MCLEAN & MICHAEL D. THOMPSON, COUNCIL OF STATE GOV’T JUSTICE CTR., REPAYING
Dests 7-8 (2007).

37.  SeeColgan, supra note 2, at 293.

38.  Seeinfra notes 144-146 and accompanying text.

39. See, e.g., Jolene Guiterrez Kruger, DEA to Traveler: Thanks, I'll Take that Cash, ALBUQUERQUE
J. (May 6, 2015) (reporting that after stopping a young man who was traveling to move to Los
Angeles, DEA Agents seized his entire life savings; the man stated: “I told [the DEA agents] I had
no money and no means to survive in Los Angeles if they took my money. They told me that it
was my responsibility to figure out how I was going to do that.”).

40.  See, e.g, O’Hara & Rich, supra note 24 (regarding car seized from mother who had loaned
the car to a son who was arrested for a misdemeanor drug charge).

41.  See, e.g., Brown, supra note 7 (describing the forfeiture of a family home in Philadelphia,
Pennsylvania, after police accused the homeowner’s son of selling $40 worth of heroin from the
home).

42.  Bearden v. Georgia, 461 U.S. 660, 671 (1983).

43, McLeaN & THOMPSON, supra note 36, at 22.

44.  See Alexes Harris et al., Drawing Blood from Stones: Legal Debt and Social Inequality in
Contemporary United States, 115 Am. J. Sociorocy 1753, 1785-86 (2010); Foster Cook, THE
BURDEN OF CRIMINAL JUSTICE DEBT IN ALABAMA: 2014 PARTICIPANT SELF-REPORT SURVEY 11-12 (2014).
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showed mixed results,” a 2016 empirical analysis of the use of economic
sanctions in juvenile court showed that, when controlling for demographic
characteristics of court-involved juveniles and crime type, the use of fines and
fees as punishment significantly increased the likelihood of recidivism.*

Further, studies show that economic, housing, and social stability are
critical in reducing recidivism, suggesting that punishments that result in
destabilization in these areas will have crime-inducing effects. For example,
researchers have found that increased access to employment and ability to earn
promotes rehabilitation.”” If one’s employment opportunities are limited due
to ongoing criminal debt that makes employers less likely to hire, or because
a poverty penalty or collateral consequence* limiting one’s ability to obtain a
professional license or the driver’s license one needs to attend job interviews or
maintain employment, the rehabilitative potential of employment is lost. A lack
of access to housing can exacerbate these issues, as it interferes with employment
opportunities,* and may exacerbate mental-health and chemical-dependency
issues, thereby undermining rehabilitative goals.”® Even people at high risk for
reoffending have a significantly reduced risk of doing so if homelessness can
be avoided.”® In other words, fines, fees, and forfeitures that detract from the
ability to pay housing costs, policies that push those who cannot pay economic
sanctions out of public housing, or the forfeiture of a home, all risk placing
people in situations in which the likelihood of recidivism is heightened. In
contrast, researchers have linked pro-social activities, including the promotion

45.  See, e.g., Anne L. Scheider, Restitution and Recidivism Rates of Juvenile Offenders: Results
from Four Experimental Studies, 24 CRIMINOLOGY 533 (1986) (finding that only two of four studies
indicated a reduction in recidivism where juveniles were sentenced to restitution as compared to
incarceration or probation).

46.  Alex R. Piquero & Wesley G. Jennings, Research Note: Justice System-Imposed Financial
Penalties Increase the Likelihood of Recidivism in a Sample of Adolescent Offenders, YouTH VIOLENCE
& Just. (Sept. 2016).

47.  See, e.g, Jeffrey Grogger, Certainty v. Severity of Punishment, 29 EcoN. INQuIRY 297, 305
(1991).

48. See Gabriel J. Chin, “Collateral Consequences,” in the present Volume.

49.  See, e.g, Joe Graffam et al., Variables Affecting Successful Reintegration as Perceived by
Offenders and Professionals, 40 J. OFFENDER REHABILITATION 147 (2004); CaTERINA GOuvis RomaN &
JEREMY TRAVIS, URBAN INST., TAKING STOCK: HOUSING, HOMELESSNESS, AND PRISONER REENTRY (2004).
50. See, e.g., JOCELYN FONTAINE & JENNIFER BIEss, URBAN INsT., HOUSING AS A PLATFORM FOR
FORMERLY INCARCERATED PERSONS 7-8 (2012) (summarizing literature on supportive housing
programs).

51.  Faith E. Lutze et al., Homelessness and Reentry: A Multisite Outcome Evaluation of
Washington State’s Reentry Housing Program for High Risk Offenders, 41 CriM. JusT. & BEHAv. 471
(2013) (showing that homelessness significantly increased risk of recidivism among high risk
offenders).
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of familial ties, to reductions in recidivism.’*> But, as noted above, the loss of
housing and employment as a result of fines, fees, or forfeitures can interrupt
the family unit, for example, by forcing families to separate in order to maintain
housing benefits for some family members. In short, separately and collectively,
these practices undermine the governmental interest in reducing recidivism by
making ongoing criminal justice involvement more likely.

Whether due to increased recidivism or the use of incarceration as
a penalty for the failure to pay, fines and fees also exacerbate the effects of
mass incarceration in many jurisdictions, particularly with respect to the
overcrowding of local and county jails. While it is difficult to know how many
people are incarcerated at any given time in relation to criminal debt because
that data is rarely tracked, available information indicates that in many places,
debtors account for nearly a quarter of jail populations,” and that those
numbers may be significantly higher in some jurisdictions.’* This can at times
lead to the misuse of jail facilities, such as in Rutherford County, Tennessee,
in which the incarceration of people for the failure to make payments to a
private probation company contracted to collect criminal debt resulted in the
jail holding three people in cells designed to hold one person only,” creating a
risk of litigation related to unconstitutional jail conditions.*

Systems in which courts impose economic sanctions on people with no
meaningful ability to pay also may result in wasted government resources,
whereby good money is effectively thrown after bad. For example, where people
cannot pay off fines and fees immediately, courts often require that they return
to court periodically to show that they are unable to pay, clogging the docket with
hearings and taking valuable judicial and administrative time.” The use of poverty

52.  See, e.g., Mark T. Berg & Beth M. Huebner, Reentry and the Ties that Bind: An Examination
of Social Ties, Employment, and Recidivism, 28 Just. Q. 382 (2011) (noting consistency through
scholarly literature that recidivism rates decrease for people who maintain familial ties and
finding that familial ties also improve the likelihood of employment); see also Graffam, supra
note 49.

53.  See, e.g., Randal Seyler, Local ACLU Chapter Seeks Jail Oversight Committee, SILVER CITY
SuN-NEews (July 6, 2015) (reporting that a quarter of all jail inmates in Grant County, New
Mexico, are incarcerated for a failure to pay fines and fees).

54.  See generally FERGUSON REPORT, supra note 12.

55.  See Ben Hall, Sheriff Calls Rutherford County’s Probation System a “Rat Wheel,”
NEwsCHANNEL 5 NETWORK (Jan. 17, 2016), http://www.newschannel5.com/news/newschannel-5-
investigates/sheriff-calls-rutherford-countys-probation-system-a-rat-wheel.

56. See, e.g., Brown v. Plata, 563 U.S. 493 (2013); Sharon Dolovich, “Prison Conditions,” in
the present Volume.

57. See, e.g., CHRISTIAN HENRICHSON ET AL., THE CosTS AND CONSEQUENCES OF BAIL, FINES AND FEES
IN NEw ORLEANS: TECHNICAL REPORT 29-34 (2017).
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penalties can also create unnecessary expense. A recent study conducted by the
Vera Institute of Justice in New Orleans, Louisiana, showed that, even setting
aside the costs of employing court and administrative staff and law enforcement
to engage in collections, its use of incarceration to address the inability to pay
bail, fines, and fees created a $1.9 million annual deficit.>®

In sum, both existing research and an ever-increasing pool of anecdotal
evidence suggest that imposing and collecting fines, fees, and forfeitures
can undercut important governmental aims by increasing the precarious
financial condition of its most vulnerable constituents, increasing crime rates,
contributing to jail overcrowding, and depleting government funds. Again, this
is not to say that fines, fees, and forfeitures cannot be used in a manner that
promotes positive outcomes; but significant reforms such as those set forth at
the end of this chapter are necessary to avoid the negative consequences that
may easily stem from poorly designed systems.

II. CONSTITUTIONAL IMPLICATIONS OF POLICING FOR PROFIT

Constitutional scholars have identified myriad ways in which inadequately
designed systems involving fines, fees, and forfeitures are constitutionally
deficient.”” Lawmakers should take heed not only because crafting a constitutional
system is normatively desirable, but also because litigation of these issues is

58.  LAISNE, supra note 31, at 22-24; see, e.g., Scott Dolan, Taxpayers Lose as Maine Counties
Jail Indigents Over Unpaid Fines, PORTLAND Press HEraLD (May 31, 2015) (reporting that in
Cumberland County, Maine, where the cost of jailing “13 individuals for a combined total of
232 days was $25,990—to recoup $10,489 in fines or restitution”). For a discussion of pretrial
detention and bail, see Megan Stevenson & Sandra G. Mayson, “Pretrial Detention and Bail,” in
Volume 3 of the present Report.

59.  The scholarly literature focuses primarily on the constitutionality or lack thereof under
the United States Constitution, as I do here. There may, however, be further constitutional
limitations to the use of fines, fees, and forfeitures under state constitutions. See generally Note,
State Bans on Debtors’ Prisons and Criminal Justice Debt, 129 Harv. L. Rev. 1024 (2016).
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increasingly likely due to a recent boom in class-action lawsuits successfully
challenging practices related to fines and fees, and the Supreme Court’s
willingness to strike down forfeitures that offend constitutional bounds.*'

A. EXCESSIVE-FINES CLAUSE AND THE CONSTITUTIONAL
IMPORTANCE OF FINANCIAL EFFECT

Along with excessive bail and cruel and unusual punishment, the Eighth
Amendment to the United States Constitution prohibits the imposition of
“excessive fines.”* In addition to determining that the Excessive Fines Clause
applies not just to fines per se, but to financial penalties that are at least
partially punitive (including forfeitures),** the Supreme Court has held that a
determination of constitutional excessiveness requires application of a gross
disproportionality test in which the seriousness of the offense is weighed against
the severity of the punishment.** Because the Court has addressed the Excessive
Fines Clause’s meaning on only four occasions,® however, there are several issues
regarding the Clause’s scope that remain ripe for development, including the
question of whether consideration of a defendant’s ability to pay is relevant to
assessing punishment severity. Legal scholarship to date has focused primarily
on two aspects of Eighth Amendment doctrine to assess that open question: the
Supreme Court’s use of an originalist (historical) method of interpretation, as
well as the underlying principles that inform its proportionality jurisprudence.
Both approaches shed light on why the Court is likely to determine that the
financial effect of fines, fees, or forfeitures on a defendant is relevant to whether
it is excessive in violation of the Eighth Amendment.

60.  See, e.g., Robert Patrick, Judge Approves $4.7 Million Settlement to Those Jailed for Unpaid
Fines in Jennings, ST. Louts Post-DispatcH (Dec. 14, 2016).

61. See, e.g., United States v. Bajakajian, 524 U.S. 321 (1998). In March 2017, Justice Clarence
Thomas effectively invited additional litigation regarding the constitutionality of civil asset
forfeiture. See Leonard v. Texas, 137 S. Ct. 847 (2017) (Thomas, J., statement respecting denial
of certiorari) (noting the importance of the claim but also that petitioner’s claim was untimely).
The Supreme Court’s willingness to cabin forfeiture practices is also seen in a unanimous 2017
decision strictly construing a federal forfeiture statute to preclude joint and several liability. See
Honeycutt v. United States, 137 S. Ct. 1626 (2017).

62.  U.S.Const.amend. VIII (“Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishment inflicted.”).

63. Austin v. United States, 509 U.S. 602, 604—05 (1993); Alexander v. United States, 509 U.S.
544, 548 (1993).

64.  Bajakajian, 524 U.S. at 334.

65.  See Colgan, supra note 2, at 281.
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The Supreme Court has engaged in an originalist analysis in an attempt to
assess what would have rendered a fine “excessive” at the time of the Eighth
Amendment’s ratification in 1791. In doing so, the Court pointed to a provision
of Magna Carta, an English charter devised in the 13th century that influenced
the English Bill of Rights and, in turn, the American Bill of Rights.®® The
provision allowed the imposition of amercements (a predecessor to the modern
fine), but explicitly prohibited penalties that would impoverish a defendant by
impeding his ability to secure a livelihood, thereby necessitating an analysis of
the defendant’s financial circumstances.®” The Court ultimately did not decide
whether the Excessive Fines Clause mandated a similar analysis because the
defendant’s ability to absorb the forfeiture at issue was not raised in the case,*®
but scholarship assessing the historical use of economic punishments would
support answering that question in the affirmative.

Both analyses of colonial and early American statutes and court records
leading up to the ratification of the Eighth Amendment® and the English
experience with fines and the adoption of the English Bill of Rights™
strongly support a broad interpretation of excessiveness that would include
consideration of financial effect on the defendant. In particular, while the
protection of one’s livelihood in Magna Carta was at times inconsistently
applied in the early American experience, a consciousness of the need to avoid
the risk that economic sanctions may impoverish is visible in the historical
record, including in statutes that explicitly referenced Magna Carta or that
required consideration of financial effect.”!

As with the historical vantage, assessing the use of practices related to fines,
fees, and forfeitures in light of the Court’s proportionality precedence also
supports a conclusion that the financial effect of fines, fees, and forfeitures
is relevant to the question of excessiveness.”” The Supreme Court borrowed
the gross disproportionality test for assessing whether an economic sanction
is “excessive,” from its jurisprudence regarding the Cruel and Unusual

66.  See Bajakajian, 524 U.S. 335-36; Colgan, supra note 2, at 320.

67.  See Colgan, supra note 2, at 320-21.

68.  SeeBeth A. Colgan, The Excessive Fines Clause: Challenging the Modern “Debtors’ Prison,”
65 UCLA L. Rev. (forthcoming 2018).

69.  See Colgan, supra note 2, at 320-21.

70.  Seeid.at 321-22; Nicholas M. McLean, Livelihood, Ability to Pay, and the Original Meaning
of the Excessive Fines Clause, 40 Hastings ConsT. L.Q. 833 (2013); Robert B. Durham, The Cruel
and Unusual Punishments and Excessive Fines Clauses, 26 Am. Crim. L. Rev. 1617 (1989).

71.  See Colgan, supra note 2, at 330-35.

72.  See Colgan, supra note 68.
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Punishments Clause.”” In that arena, the Court has repeatedly returned to
several key principles.

One such principle is the importance of equality in sentencing, in which
two people who are equally culpable for the same offense should receive equal
punishment.”Yet, when applied to people who have no meaningful ability to pay,
poverty penalties that impose additional sanctions such as interest, collections
fees, probation, or incarceration for the failure to pay effectively sanction a
person’s poverty rather than her culpability for the underlying offense. Even
setting aside poverty penalties, the principle of equality is undermined by the
inherently regressive nature of fines, fees, and forfeitures.” If two people—
equally culpable for the same offense—receive an identical fine, and that fine
creates little to no financial hardship for one person but places the other at
risk of being unable to meet basic needs or results in ongoing instability, the
disparate severity of the punishment suggests that equally culpable defendants
are not, in fact, being treated equally.

Another principle involves the importance of comparative proportionality
of sentencing, in which a less serious offense should receive a lower sentence
than a more serious offense.” Yet, particularly for people who are subject to
long-term, and perhaps perpetual, criminal debt, the seriousness of the offense
is rendered effectively irrelevant; whether that debt stems from a traffic offense
or a burglary, the need to make continual payments against the outstanding
debt is the same, and the distinction between offenses is undermined.

The Court has also taken into account the expressive function of punishment
in its proportionality jurisprudence.”” There are at least two ways in which
the use of poverty penalties and the imposition of unmanageable debt are
problematic in this regard. First, for people who are subject to such sanctions,
the message expressed can often be that the justice system prizes revenue

73.  See Bajakajian, 524 U.S. 321.

74. See, e.g., Solem v. Helm, 463 U.S. 277, 292-93 (1983).

75.  Even though there is significant disagreement among scholars as to whether subjective
experience is relevant to the validity of sentences involving incarceration, the very same scholars
agree that the failure to account for financial effect in the context of economic sanctions
improperly prizes formal equality over substantive equality. See, e.g., Adam J. Kolber, The
Subjective Experience of Punishment, 109 Corum. L. Rev. 182, 190-92, 226 (2009) (arguing that
both the subjective experience of incarceration and financial sanctions are relevant to whether
punishment is justified under retributive principles); Kenneth W. Simmons, Retributivists Need
Not and Should Not Endorse the Subjectivist Account of Punishment, 109 Corum. L. Rev. SIDEBAR
1, 4-5, 6 n.11 (2009) (rejecting the consideration of subjective experience of incarceration but
embracing the subjective experience of financial sanctions).

76. See, e.g., Kennedy v. Louisiana, 554 U.S. 407, 442 (2008).

77. See, e.g., Graham v. Florida, 560 U.S. 48, 72 (2010).
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generation over fairness. Second, by subjecting people to punishment triggered
by their inability to pay rather than the nature of the underlying offense, it
creates a punishment that is more severe than the degree of the public’s desire
to condemn the underlying offense, something evident by the increasing, and
bipartisan, public support for reform.

An additional concern in the Court’s proportionality jurisprudence
involves the potential crime-inducing effects and related social harms that can
be created by the imposition of excessive punishments.”® As detailed above,
the imposition of fines, fees, and forfeitures that a person has no meaningful
ability to pay or that destabilize one’s employment, housing, and familial ties,
not only fails to deter crime but can instead push people into criminal activity,
with exacerbation of mass incarceration and wasteful government spending in
tow. It is also linked to a laundry list of ills, such as barriers to employment,
increases in housing instability and homelessness, decreases in child-support
payments, and promotion of family disunification.

Finally, the Supreme Court has recognized that “[t]he basic concept
underlying the Eighth Amendment is nothing less than the dignity of man,””
and therefore upholding the dignity of a defendant is central to the idea of
whether a punishment is constitutionally viable or, instead, excessive.** Poorly
designed systems for imposing and collecting fines, fees, and forfeitures miss
this mark. Such systems place those with limited means in the position of
having to choose between basic necessities like food, shelter, and hygiene on the
one hand and paying unmanageable debt on the other. In some jurisdictions,
those who cannot pay are disenfranchised from the vote, thus blocking them
from participating in the democratic community. And in many cases, people
are kept forever in the shadow of the criminal system by criminal debts that are
effectively perpetual. As a result, the dignity and autonomy of those subjected
to economic sanctions they cannot pay is undermined and ignored, offending
the Eighth Amendment’s dignity constraint.®

78. See, e.g., Rummel v. Estelle, 445 U.S. 263, 284 (1980).

79.  Trop v. Dulles, 356 U.S. 86, 99-100 (1958) (plurality opinion).

80.  See Gregg v. Georgia, 458 U.S. 153, 173 (1976) (plurality opinion) (explaining that
the Eighth Amendment’s dignity constraint “means, at least, that the punishment not be
‘excessive’); see also Meghan J. Ryan, Taking Dignity Seriously: Excavating the Backdrop of the
Eighth Amendment, 2016 U. ILL. L. Rev. 2129.

81.  SeeColgan, supra note 68.
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B. DUE PROCESS CLAUSE AND THE PROHIBITION ON PRIZING
REVENUE GENERATION OVER FAIRNESS

For nearly a century, the Supreme Court has consistently ruled that the Due
Process Clause is violated by placing governmental actors with adjudicative
authority over whether economic sanctions are assessed in a position where
fairness may be overcome by a desire to generate revenue for the government
or for personal gain.* Yet many jurisdictions have designed systems involving
fines, fees, and forfeitures that directly violate this long-standing doctrine.*

To establish governmental self-dealing, the Court has looked at whether a
jurisdiction relies heavily on punishments with revenue-generating capacity
to offset the need for taxation or to stabilize and maintain the jurisdiction’s
finances.®** Another signal that a system has run afoul of due process exists
where governmental actors with responsibility for generating funds are given
decision-making authority over the assessment of such a punishment.® The
Court has also looked to the volume of cases on a trial court’s docket through
which funds may accrue for signals that the system is driven by a desire to
generate revenue.* Yet evidence is mounting that jurisdictions across the
country are using economic sanctions imposed against both adults and
juveniles for the purpose of avoiding the need to increase taxes to fund not
just criminal justice-related services, but a wide variety of governmental
services such as infrastructure projects, educational services, and more.*
National Public Radio and the National Center for State Courts found that,
in recent years, “48 states have increased criminal and civil court fees, added
new ones, or both.”® Further, in an increasing number of jurisdictions, judges
responsible for imposing fines and fees report feeling pressured to do so in

82.  See Connally v. Georgia, 429 U.S. 245 (1977); Ward v. Village of Monroeville, Ohio, 409
U.S. 57 (1972); Tumey v. Ohio, 273 U.S. 510 (1927).

83.  See, e.g., Colgan, supranote 31, at Part LA.1.

84. See Ward, 409 U.S. at 58; Tumey, 273 U.S. at 533.

85.  See Tumey, 273 U.S. at 533—34 (describing mayor’s dual role as judicial officer and county
executive); Ward, 409 U.S. at 39 (describing mayor’s control over police chief’s determination to
file charges).

86.  See Ward, 409 U.S. at 58 (citing police chief’s testimony that the mayor ordered him
to charge violations in the municipal, rather than county, court whenever possible so that the
village could retain economic sanctions imposed); Tumey, 273 U.S. at 520 (describing mayor’s
statement that the town’s liquor court would only operate when the town is short on funds).
87.  See, e.g., M. Scott Carter & Cilfton Adcock, Prisoners of Debt: Justice System Imposes Steep
Fines, Fees, OxLanoMma WartcH (Jan. 31, 2015).

88.  Shapiro, Court Fees Rise, supra note 11.
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order to generate revenue.”” And, as noted above, ticketing and court dockets
in some jurisdictions rise in response to fiscal downturns, evidencing the aim
of revenue generation.”

Further, while the cases regarding governmental self-dealing to reach the
Court to date have involved fines and fees rather than forfeitures, the vast scope
of forfeiture practices implicate similar due process concerns.” Forfeiture in
general, and civil asset forfeiture in particular, has come to be regarded by law
enforcement in many jurisdictions as a “tax-liberating gold mine.”** Further,
processes for opposing civil asset forfeiture are so complex and expensive that
such forfeitures are rarely challenged,” meaning that the law enforcement
officer seizing the cash or property effectively becomes the adjudicative actor,
and one whose agency is often directly benefited by the funds seized. Finally,
the volume of civil asset forfeitures in particular indicates that seizures are
driven at least in part by a desire to generate revenue. Between September 2001
and September 2014, law enforcement made nearly 62,000 seizures under the
federal Equitable Sharing program alone, over 80% of which were handled as
civil asset forfeitures and therefore did not involve a criminal indictment, let
alone a conviction.” Those seizures valued over $2.5 billion, of which “[s]tate
and local authorities kept more than $1.7 billion.”* As with fines and fees, the
failure to design forfeiture practices to ensure that revenue generation is not a
primary motivator leaves open the risk that the drive for revenue generation
will overwhelm the need for fairness in violation of due process.

89.  See, e.g, Sydney Brownstone, Leaked E-mail: What a King County Superior Court Judge
Really Thinks About Raising the Cost of Traffic Ticket Fines, THE STRANGER (May 21, 2015).

90.  See Garrett & Wagner, supra note 18; see also Colgan, supra note 31, at Part L.A.

91.  There is a debate in the literature on the application of the Due Process Clause to
forfeiture as to whether modern forfeiture practices, and particularly civil asset forfeitures,
are or are not consistent with the historical use of forfeiture as punishment. Compare Caleb
Nelson, The Constitutionality of Civil Forfeiture, 125 YALE L.J. 2446 (2016) (arguing that three
features of civil forfeiture proceedings—that they proceed in rem, that people must file timely
claims, and that claimants do not have full constitutional protections—are consistent with early
American forfeiture practices); with Donald J. Bourdeaux & A.C. Pritchard, Innocence Lost:
Bennis v. Michigan and the Forfeiture Tradition, 61 Mo. L. Rev. 593 (1996) (critiquing the Court’s
originalist interpretation of early American forfeitures as inconsistent with historical practice).
Regardless of the answer to that query, the use of forfeiture in a manner that prizes revenue
generation over fairness is inconsistent with the Court’s concern regarding self-dealing.

92.  Sallah, supra note 9 (quoting Illinois Deputy Ron Hain).

93.  O’Hara & Sallah, They Fought the Law, supra note 11.

94.  Robert O’Hara, Jr. & Steven Rich, Asset Seizures Fuel Police Spending, WasH. Post (Oct. 11,
2014).

95. Id.
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C. EQUAL PROTECTION AND DUE PROCESS CLAUSE
RESTRICTIONS RELATED TO COLLECTIONS

The Equal Protection and Due Process Clauses prohibit the automatic
conversion of unpaid economic sanctions into incarceration, which implicates
practices in many jurisdictions that use incarceration as a penalty for the failure
to pay. The Court first addressed an equal protection challenge to the use of
fines and fees in Williams v. Illinois®® in 1970 and again in Tate v. Short” in
1971. In both cases, the Court held that the use of incarceration as a substitute
punishment for fines and fees where the defendant had no ability to pay
violated the Fourteenth Amendment because the choice to satisfy the sanctions
and avoid incarceration was nonexistent for indigent defendants.”® Just over
a decade later, in Bearden v. Georgia, the Court examined the revocation of
probation for the failure to pay statutory fines and restitution.” Relying on
both the Equal Protection and Due Process Clauses together, the Court held
that where payment of economic sanctions is a condition of probation, a court
may not revoke probation without considering whether the failure to pay was
willful or due instead to an inability to pay despite bona fide efforts.'®

While the Bearden Court did leave open the possibility of revoking probation
and imposing a term of confinement even where a defendant lacked funds
despite bona fide attempts to obtain the means to pay, it held that incarceration
could be available only where no alternative form of punishment could satisfy
the state’s punishment goals.'® It then systematically dismantled the state of
Georgia’s arguments that imposing a punishment triggered by an inability
to pay satisfied its punitive aims. The Court explained that the governmental
interest in punishment is fully satisfied by the use of economic sanctions within
the defendant’s means because such sanctions create a “pinch on the purse”
in response to the defendant’s culpability,'® and that the decision to employ
an economic sanction in the first instance meant the state had disclaimed its

96.  Williams v. Illinois, 399 U.S. 235 (1970).

97.  Tatev. Short, 401 U.S. 395 (1971).

98. See Tate, 401 U.S. at 396-98; Williams, 399 U.S. at 236-37, 244-45.
99.  Bearden v. Georgia, 461 U.S. 660 (1983).

100. Id. at 672.

101. Id. at 672-73.

102. Id. at 671-72.
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interest in incapacitation.'”® The Court then emphasized the potential breadth
of non-incarcerative alternative sanctions that lawmakers could devise to
ensure that poverty does not trigger enhanced punishment.'**

There is limited scholarly literature examining these claims, undoubtedly
because the Court’s restrictions on the use of incarceration as a poverty penalty
have been so clear. As a result, recent scholarship related to these limitations has
focused on documenting the failure of states and municipalities to adhere to the
Williams- Tate- Bearden line, and pressing for compliance with its dictates.'” In
addition, a boom in litigation has forced several jurisdictions into compliance,
at times in conjunction with significant financial penalties.'*

D. THE RIGHT TO COUNSEL UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS

There are two key questions in the context of the right to counsel related to
the use of fines, fees, and forfeitures: first, whether either the Sixth Amendment
or the Due Process Clause affords a constitutional right to counsel in the type
of systems for imposing and collecting economic sanctions in use today; and
second, whether systems for collecting and distributing fees for the use of
indigent defense counsel pass constitutional muster.

The Supreme Court has recognized a right to counsel under both the Sixth
Amendment'” and the Due Process Clause,'® but it is an open question as
to whether those rights extend to protect people who are, at least as an initial
matter, subject to fines, fees, and forfeitures. In Scott v. Illinois, the Court
declined to extend the Sixth Amendment right to counsel to cases in which only
financial penalties, and not incarceration, are on the line.'” Yet, in Alabama v.
Shelton, the Court left open the question of whether a Sixth Amendment right
to counsel exists where a jurisdiction imposes fines and fees at sentencing for
which the failure to pay triggers incarceration even without a formal suspended

103. Id. at 667. For a discussion of incapacitation, see Shawn D. Bushway, “Incapacitation,” in
the present Volume.

104. Bearden, 461 U.S. at 672-73.

105.  See, e.g., Neil L. Sobol, Charging the Poor: Criminal Justice Debt & Modern-Day Debtors’
Prisons, 75 Mb. L. Rev. 486 (2016); Jessica M. Eaglin, Improving Economic Sanctions in the States,
99 MinN. L. Rev. 1837 (2015).

106.  See, e.g., Patrick, supra note 60.

107.  See Gideon v. Wainwright, 372 U.S. 335 (1963).

108.  See Powell v. Alabama, 287 U.S. 45 (1932).

109.  Scott v. Illinois, 440 U.S. 367, 373-74 (1979).
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sentence,'” leaving a gray area in jurisdictions that use poverty penalties such
as incarceration for failure to pay.

But even setting aside that open question, there is reason to believe that the
Scott limitation is ripe for review. Not only might the Scott Court’s understanding
of the relative severity between financial penalties and incarceration be
anachronistic,'"! the decision also suffers from a failure to consider whether
cases for which financial sanctions are imposed raise difficult factual or
constitutional questions necessitating the need for counsel to ensure that the
outcome of the trial is reliable.!* Yet cases resulting in the imposition of fines,
fees, and forfeitures may be riddled with factual and constitutional issues which
lay people are ill-suited to raise,'"” suggesting that Scott was wrongly decided.

In addition to the Sixth Amendment right to counsel, the Supreme Court
has signaled that there may be a due process right to counsel in hearings related
to the collection of economic sanctions. In a 2011 case involving the right to
counsel in child-support hearings, Turner v. Rogers, the Court noted in an
aside that it may recognize a due process right to counsel in hearings involving
the collection of debt owed to the government, particularly where either
the government is represented by counsel or where the proceeding does not
provide procedural safeguards such as “adequate notice of the importance of
ability to pay, fair opportunity to present, and to dispute, relevant information,
and court findings.”'"* Collections practices in many jurisdictions fall directly
within this mold.

110. Alabama v. Shelton, 535 U.S. 654 (2002). The Shelton Court declined to address the
question of whether counsel is required where a court imposes “pay-only-probation.” See id. at
672-73. In pay-only probation systems, probation is used exclusively as a collections mechanism,
and is not attached to a suspended term of incarceration, but incarceration may occur as a
response to a failure to pay. See Human RigHTs WATCH, supra note 5, at 25-26. Though novel at
the time the Court handed down its opinion, see Shelton, 535 U.S. at 673, in subsequent years
pay-only probation has been on the rise, see Human RiGHTS WATCH, supra note 5, at 39. Other
jurisdictions use arrest warrants, rather than probation orders, to the same effect. See, e.g.,
Colgan, supranote 31, at Part L.A.

111.  See John D. King, Beyond “Life and Liberty”: The Evolving Right to Counsel, 48 HArv.
C.R.-C.L. L. Rev. 1 (2013) (arguing that the actual incarceration line no longer comports with
the realities of misdemeanor punishment, particularly due to the imposition of collateral
consequences).

112.  Compare Scott, 440 U.S. at 373-74; with Shelton, 535 U.S. at 666; and Argersinger v.
Hamlin, 407 U.S. 25, 35 (1972).

113.  See Colgan, supra note 31, at Part I; see also Argersinger, 407 U.S. at 33 (noting that petty
offenses “often bristle with thorny constitutional questions”).

114. Turner v. Rogers, 131 S. Ct. 2507, 2520 (2011); see also Colson v. Joyce, 646 F. Supp. 102
(D. Me. 1986) (determining that due process mandated right to counsel at failure to pay hearings
because counsel would “appreciably decrease the risk of an erroneous decision”).
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Of course, the Catch-22 of a denial of the right to counsel to assist with one’s
legal claims is that the enforcement mechanism for the right is to bring a legal
claim. But because defendants for whom the claim is relevant are necessarily
without counsel, litigation pushing the Court to rethink and extend the right
to counsel has been limited. Since the Turner decision was announced in 2011,
for example, it appears that no lower appellate courts have considered whether
Turner should be interpreted to allow for a right to counsel in criminal debt-
collection hearings, and that the only adjudication of the issue at the trial level
has arisen in two cases resolved through a joint settlement agreement involving
the city of Montgomery, Alabama, and a pending class-action suit against
Ferguson, Missouri.'”® Therefore, despite the promise of the rule, it remains
under-theorized.

The second issue with respect to access to counsel involves systems in which
access to counsel is provided, but defendants—who qualify for defense services
only because they are indigent—are charged fees for their representation.
While the Court has upheld the ability of jurisdictions to recoup indigent-
defense expenses as a general matter,''® practices in many jurisdictions raise
a host of constitutional concerns. First, the imposition of poverty penalties
against an indigent defendant unable to pay indigent-defense fees arguably
violates Gideon v. Wainwright because it effectively punishes indigent
defendants for the very quality that triggers the availability of the right.'”
Second, indigent-defense fees and the threat of poverty penalties may result
in the unconstitutional chilling of the Sixth Amendment right to counsel by
incentivizing defendants to waive the right when they otherwise would not
have.""® Third, the distribution of indigent-defense fees (as well as other forms
of economic sanctions) to indigent-defense counsel creates a system by which

115. In order to assess the extent to which the Turner claim is being developed in the lower
courts, I reviewed each case citing Turner as identified by Westlaw as of February 1, 2017.
Of the 189 cases identified, none involved the assessment of Turner’s dicta regarding debt
collection proceedings where the debt was owed to the state. For trial level cases, see Mitchell
v. City of Montgomery, 2014 WL 11099432 at *5 (M.D. Al Nov. 17, 2014); Cleveland v. City of
Montgomery, 2014 WL 6461900 at *5 (M.D. Al. Nov. 17, 2014); Fant v. City of Ferguson, 107
E. Supp. 3d 1016, 1033-34 (E.D. Mo. 2015). Though the compilation of cases may not capture
every trial or appellate court considering the issue, the low number of cases identified gives a
reasonable sense of how infrequently the question is being addressed in the lower courts.

116.  See Fuller v. Oregon, 417 U.S. 40, 47-48 (1974) (upholding a fee recoupment statute
because it provided protections for those unable to pay including a hearing to determine the
defendant’s means and the effect of the sanction and the authority for the court to wave fees).
117.  SeeBeth A. Colgan, Paying for Gideon, 99 Iowa L. Rev. 1929 (2014).

118. See, e.g, Helen A. Anderson, Penalizing Poverty: Making Criminal Defendants Pay for
Their Court-Appointed Counsel Through Recoupment and Contribution, 42 U. MicH. J. L. REFORM
323, 357-69 (2009).
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defense counsel are financially dependent upon conviction and imposition of
punishment against their own clients.'”” This may allow the reversal of criminal
convictions for ineffective assistance of counsel due to the conflicts of interest
created by such systems.'*

RECOMMENDATIONS

As the manner in which governments employ fines, fees, and forfeitures for
punishment has continued to unfold, attention to the reform of such systems
has increased. For example, a 2016 report from the Criminal Justice Policy
Program at Harvard Law School'* and a 2017 joint report from the Harvard
Kennedy School of Government and the Bureau of Justice Assistance'”
provide numerous policy recommendations to transform the use of fines and
fees to avoid the policy and constitutional problems described herein. The
following non-exhaustive list of recommendations is intended to complement
those efforts by highlighting reforms to the use of fines and fees, as well as
forfeitures, that are directly related to the scholarly literature detailed in this
chapter’s previous sections. While the implications for government budgeting
are necessarily dependent on the unique circumstances of a given jurisdiction,
each proposal contains a brief indication as to whether it is likely to be
revenue-enhancing, revenue-neutral, or would entail additional expenditures
of government resources.

1. Eliminate poverty penalties and other policies that negatively impact
ability to pay. A deep irony of many systems involving fines, fees, and
forfeitures is that the governmental interest in obtaining full payment is
undermined by public policies that make it more likely that people will
have no meaningful ability to pay. As detailed above, poverty penalties
make it more difficult for people to obtain and maintain housing and
employment and to remain connected to family, each of which in turn
contributes to an inability to pay economic sanctions. Further, any number
of other direct and collateral consequences of conviction can reduce the
capacity to pay.'” For example, certain convictions—particularly related
to drug offenses—result in exclusion from public housing or obtaining

119.  See, e.g., Ronald F. Wright & Wayne A. Logan, The Political Economy of Application Fees for
Indigent Criminal Defense, 47 WM. & MARy L. Rev. 2045, 2055-68 (2006); ACLU, supra note 15,
at 26-27.

120.  See, e.g., Anderson, supra note 118, at 368-69.

121.  See CONFRONTING CRIMINAL JUSTICE DEBT, supra note 5.

122.  See MARTIN, supra note 3.

123.  See Chin, supra note 48.
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occupational licenses,'** ultimately making it less likely a person will be

able to satisfy fines and fees or recover from forfeiture. Lawmakers would
be well-served to eliminate poverty penalties altogether, and also to study
the ways in which direct and collateral consequences undermine the
viability of using economic sanctions as a means of punishment.'*

The elimination of certain poverty penalties, such as incarceration or
probation, is likely to be revenue-enhancing as the costs associated with
such penalties often outweigh funds collected.'” Eliminating others—
such as interest, collections costs, and other fees—may result in the loss of
some revenue, though it is likely in many jurisdictions that the change will
be revenue-neutral. Though such penalties are intended to recoup costs
to the government for collections-related practices, it is unclear whether
administrative expenditures are really recouped both because chasing
after debt requires the expenditure of resources and because the added
debt may make it less likely that debtors pay economic sanctions.'?’

2. Create systems for meaningful consideration of financial effect. As
detailed above, the failure to account for the financial effect of fines,
fees, and forfeitures places people who are financially vulnerable in
precarious straits, and in so doing undermines governmental interests
related to its constituents’ economic and social stability, crime reduction,
administration of jails, and efficient government spending. Further, not
attending to the financial effect of such punishments may violate the
Excessive Fines Clause of the Eighth Amendment on the front end and
risks significant Equal Protection and Due Process Clause problems
during collections.

In a forthcoming work, I examine a largely forgotten period in the late
1980s and early 1990s, in which a handful of jurisdictions around the
country experimented with a model for graduating economic sanctions
according to ability to pay known as the “day-fine.”'?® Day-fines involve
a two-step process in which a penalty unit is assessed based on offense
seriousness, and then that unit is multiplied by the defendant’s adjusted

124.  See, e.g., Mo. Rev. Stat. 328.150 (prohibition on obtaining a barber’s license); see also
Colgan, supra note 117, at 1933-34 (detailing exclusion from public housing and various forms
of employment including truck driving and agriculture).

125.  See also Alexandra Natapoff, “Misdemeanors,” in Volume 1 of the present Report.

126.  See supra note 58 and accompanying text.

127.  SeeBeth A. Colgan, Graduating Economic Sanctions According to Ability to Pay, 103 Iowa L.
Rev. (forthcoming 2017) (documenting increases in collections of fines and fees where economic
sanctions were graduated to be within the defendant’s capacity to pay).
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daily income, resulting in the economic sanction to be imposed. While
the day-fines experiments suffered from some design flaws,'* they show
that a well-designed system for graduating economic sanctions is fully
consistent with the efficient administration of the courts and may even
result in improved revenue generation due to increased payments, as
well as a decrease of expenditures related to collections, supervision, and
incarceration." In other words, attending to a defendant’s ability to pay
fines, fees, and forfeitures has the potential to not only be fairer, but also
to be revenue-enhancing.

3. Develop non-incarcerative alternative sanctions. Even with the use of
graduated economic sanctions, there will be some subset of defendants who
are destitute,”! and therefore effectively unable to pay economic sanctions
of any kind. Rethinking the use of fines, fees, and forfeitures provides an
opportunity to consider alternative forms of punishment.”? In devising
alternatives, lawmakers should take care to ensure that the alternatives
are not disproportionate to the underlying offense (in particular by
prohibiting the use of incarceration as a substitute for economic sanctions),
and that alternatives are designed to avoid unintended consequences that
undermine other societal interests. For example, while community service
is often offered as a substitution for the use of economic sanctions (albeit
one that is unworkable for people who are unable to participate due to

129.  See Michael Tonry, “Community Punishments,” in the present Volume.

130.  See Colgan, supra note 127; see also SusAN TURNER & JoaN PETERsILIA, RAND Corp., Day
Fines IN Four U.S. JurispICTIONS 6 (1996); Doucras C. MCDONALD ET AL., NAT’L INST. OF JUST.,
Day FINEs IN AMERICAN COURTS: THE STATEN ISLAND AND MILWAUKEE EXPERIMENTS 6 (1992). The
graduation of economic sanctions will, in some subset of cases, implicate restitution. As the
Court has recognized, imposing restitution on a defendant who has no meaningful ability to pay
it does not “suddenly make restitution forthcoming,” Bearden v. Georgia, 461 U.S. 660 (1983),
and the unfortunate but unsurprising reality is that a significant portion of restitution remains
unpaid, see MCLEAN AND THOMPSON, supra note 36, at 7. A pre-existing mechanism may help
reach the goal of graduating economic sanctions—including restitution—while also making
crime victims whole. Each state has a restitution fund as part of the federal Crime Victims
Compensation program, which consists of a mix of federal dollars and, in many states, a portion
of fines and surcharges collected. See State Links, NaT’L Assoc. OF CRIME VICTIM COMPENSATION
Boarps, http://www.nacvcb.org/index.asp?sid=6 (last visited June 15, 2017). With some
adjustments, those restitution funds could be used to pay victims immediately for direct losses.
This would mean lawmakers may need to distribute a higher portion of amounts collected from
statutory fines and surcharges toward the restitution fund, prizing restitution over the myriad
other purposes for which statutory fines and fees are applied.

131. A recent study shows that 1.5 million households in the United States live on cash
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ALMOST NOTHING IN AMERICA (2016).

132.  See Tonry, supra note 129.



230

Reforming Criminal Justice

issues such as disability or child care), it may have negative consequences
for local labor markets or fail to adequately protect those sentenced to
perform labor,' and therefore should be carefully constructed to avoid
such pitfalls.

In the short-term, the development of non-incarcerative alternative
sanctions will require additional governmental expenditures. There is strong
evidence, however, to believe that in the long term, such expenditures could
prove to have significant financial benefits. A meta-analysis conducted by
the Washington State Institute for Public Policy (WSIPP), a nonpartisan
research center created by the Washington Legislature, involved the
measurement of the benefit-to-cost ratio created by reduced recidivism and
criminal justice involvement of various programs, many of which could be
the basis of promising alternative sanctions. For example, for every dollar
spent, the benefit-to-cost ratio for employment training and job assistance
in the community was $18.17, for day reporting centers was $5.71, and
restorative justice conferencing was $3.49, to name a few."’* Therefore,
while developing alternative sanctions may require additional expenditures
initially, over time, these alternative sanctions carry the promise of reduced
systems costs through reductions in crime.

Restrict the use of fines, fees, and forfeitures in cases involving juveniles.
The bulk of attention regarding these practices has been focused on the use
of fines, fees, and forfeitures in adult courts, but the same practices are used
against juveniles.'”> A 2016 report by the Juvenile Law Center, for example,
documented the imposition of economic sanctions and poverty penalties
against juveniles adjudicated delinquent and their families."® A related
empirical investigation by Alex Piquero and Wesley Jennings linked the use
of economic sanctions with increased rates of recidivism among juveniles.'?’
In 2017, the Policy Advocacy Clinic at the University of California-Berkeley
School of Law released an in-depth examination of the use of administrative
fees in juvenile courts in California, and the resulting harms to low-
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income juveniles and their families.”*® Each of these reports affords a better
understanding of how juvenile courts are also contributing to the modern
debtors’ prison crisis. Lawmakers should consider reviewing juvenile court
practices to assess the extent to which the use of economic sanctions conflict
with the juvenile justice system’s primary aim of rehabilitation and the
constitutional rights articulated above.

Again, while the reduction of the use of economic sanctions in juvenile
courts may require the development of non-incarcerative alternatives,
as in the adult context there is the potential to improve outcomes while
simultaneously reducing governmental expenditures. The WSIPP meta-
analysis, for example, showed that, with respect to juveniles, for every dollar
spent, education and employment training had a benefit-to-cost ratio
of $31.24, various therapy programs had benefit-to-cost ratios ranging
between $1.64 and $28.56, and participation in mentoring programs had
a benefit-to-cost ratio of $6.53."” The use of supportive programming in
lieu of economic sanctions has the potential for significant fiscal benefit
while promoting the rehabilitative aim of juvenile justice systems.

5. Require criminal conviction for forfeiture. With widespread support
among both conservative and liberal organizations,'* a growing number
of states prohibit the use of civil asset forfeiture, requiring instead that
forfeitures may occur only upon criminal conviction.'*! Unlike the reforms
discussed above, there is no question that this proposal will result in a
considerable reduction in the revenue-generating capacity of forfeiture
programs, given that approximately 80% of cases processed through the
federal Equitable Sharing Program are civil asset forfeitures, and therefore
completed without a conviction and in many cases without criminal
charges ever being filed.'*

The benefits of this reform, and the reason for its bipartisan support,
involve the perception that civil asset forfeiture perverts the presumption
of innocence that is the bedrock of criminal justice in the United States
by eliminating the requirement that the government prove guilt beyond a
reasonable doubt and instead forcing people to prove their innocence.'*

138.  See generally Poricy AbDvocacy CLINIC, BERKELEY Law, MAKING FAMILIES Pay: THE HARMEUL,
UNLAWFUL, AND COSTLY PRACTICE OF CHARGING JUVENILE ADMINISTRATIVE FEES IN CALIFORNIA (2017).
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There is good reason for this concern, as evidence is mounting that a
significant percentage of civil asset forfeitures involve seizures that cannot
even pass reduced evidentiary standards. For example, in an in-depth
investigative report by the Washington Post examining nearly 62,000
cash seizures,'* only a small fraction of the seizures were challenged,
likely due to the lack of access to counsel.'* In over 41% (4,455) of cases
where challenges were raised, however, the government agreed to give
back all or a portion of the cash or property, often in exchange for an
agreement not to sue regarding the circumstances surrounding its seizure
by law enforcement.'*® Therefore, even though this reform will eliminate
a significant revenue stream, the requirement of criminal conviction
promotes fairness and provides an important protection against
government overreach.

Insulate criminal justice actors. A key component of reforming the use
of fines, fees, and forfeitures is to ensure that criminal justice actors are
insulated from the pressure to generate revenue and from the benefits of
revenue produced from those economic sanctions. Two key reforms in
this context involve full funding of criminal justice systems and ensuring
that funds are directed away from the control of those criminal justice
actors with significant authority over the imposition of fines, fees, and
forfeitures.

Jurisdictions across the country have decimated criminal justice budgets
related to all facets of the system, and in particular, for the maintenance
of the courts. As just one example, the Oklahoma Legislature cut its
funding of district courts by “60 percent between 2008 and 2012”'*" As
a result, judges find themselves under pressure to support increases in
economic sanctions that bolster judicial budgets,'*® which can lead to
an unconstitutional breakdown that pits revenue generation against the
due process right to fair proceedings.'”® Lawmakers should take care to
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insulate judicial actors from the jurisdiction’s financial interests to avoid
tainting the judicial process, and do so in part by providing full funding
to the courts."

In addition, lawmakers can also reduce the profit motive that exists
for criminal justice actors involved in the imposition of fines, fees, and
forfeitures. For example, so long as law enforcement agencies are allowed
to retain funds seized through forfeiture processes, the risk remains
that law enforcement priorities will be distorted to focus on crimes for
which revenue are readily available rather than crimes—including violent
crimes—that do not carry forfeiture opportunities.”” Lawmakers can
reduce this incentive by requiring that money obtained through forfeiture
is transferred to a general or other fund unrelated to law enforcement or
prosecution spending, a practice already in place in several jurisdictions.'*

Full funding of criminal justice systems is, of course, not revenue-
neutral. However, although revenue generated through forfeiture will be
significantly reduced if the prior reform requiring a criminal conviction
is adopted, forfeitures obtained in conjunction with a criminal conviction
can also generate significant revenue.'” That revenue in turn could be used
to bolster criminal justice budgets—and even to fund law enforcement
and prosecution activities in a manner promoting budgetary oversight
of criminal justice priorities—which has the dual benefit of reducing the
profit incentive created through retention of forfeited cash and property
while also decreasing the need to rely on fines and fees to fund the criminal
justice system.

7. Provide meaningful access to indigent-defense counsel. While as detailed
above, open questions remain regarding the reach of the constitutional
right to counsel under the Sixth Amendment and Due Process Clause,
it is important to understand that whether people are provided access to
counsel is not simply a constitutional issue—which provides only a floor
for when provision of counsel is required—but a policy choice within
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lawmakers’ control.'** Provision of counsel provides an important check
against the worst consequences of the use of fines, fees, and forfeitures,
because as jurisdictions began slipping further and further from the
constitutional dictates detailed in Part IT of this chapter, counsel has the
capacity to seek the enforcement of those restrictions.'”

Of course, the use of counsel as a check against governmental abuses is
meaningful only if access to counsel is expanded and indigent-defense
systems are fully funded so that counsel has the capacity to issue challenges
to unconstitutional activity."*® This is an expensive endeavor, but one that
has the benefit of helping check jurisdictions before they slip into systemic
and unconstitutional practices, and thereby helps ward off the likelihood
of costly litigation on those grounds."”” And, as with other aspects of the
criminal justice system, funds collected through properly designed fines,
fees, and forfeitures, with insulation to ensure indigent-defense budgets
are not dependent upon the imposition of such economic sanctions on
defense clients, could be used to fund indigent-defense programs.'>®

Implement data-collection practices. Finally, as reforms are instituted
regarding the use of fines, fees, and forfeitures, it is important to collect
data regarding a wide variety of issues, including changes in the average
amount of fines collected, collection outcomes, and changes in recidivism.
While data collection does require the outlay of resources, it is critical for
assessing whether reforms are functioning as intended, need adjustment,
or are insufficient to address the types of policy and constitutional
concerns detailed herein. Therefore, as with criminal justice reforms more
broadly, data collection helps provide a foundation for transparency
regarding the operation of criminal justice systems and an opportunity to
ensure that the ills that stem from poorly designed systems for imposing
and collecting fines, fees, and forfeitures are in fact cured.
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Correctional Rehabilitation

Francis T. Cullen’

Beginning in the late 1960s, the rehabilitative ideal suffered a
stunning decline, sharply criticized for permitting inequality
in sentencing, coercion inside prisons, and treatment programs
that did not work to reduce recidivism. The get-tough era
that ensued proved to be a policy nightmare, marked by mass
imprisonment, the intentional infliction of pain on offenders,
and ineffective interventions. Elected officials of both political
parties have reached a consensus that reforms are needed that
take a more balanced crime-control approach that includes
efforts to improve offenders’ lives. Conditions are conducive
for this policy turning point to occur. Thus, opinion polls are
clear in showing that the American public supports offender
rehabilitation as a core correctional goal. Scientific advances
also have been achieved that identify a treatment paradigm—
the risk-need-responsivity (RNR) model—capable of lowering
reoffending. The challenge remains to implement evidence-
based treatment practices and, more broadly, to create legal
processes that afford offenders the opportunity to earn true
redemption and thus escape the burdens of a criminal record.

INTRODUCTION

Each day in the United States, 6,730,900 residents—or about 1 in 37 adults
among us—are under some form of correctional supervision. More than 2.1
million Americans are guarded behind jail or prison bars and nearly 4.7 million
are watched on probation or parole.! Considerable commentary exists on
whether such mass incarceration and mass community supervision constitute
a major domestic policy failure. The general consensus among criminologists,
and increasingly among policymakers, is that current levels of correctional
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intervention are excessive.” A key task is to determine how to curb such excess,
especially in the use of imprisonment.’

However, this focus on the size of the correctional enterprise and how
to get it under control has often come at the expense of policymakers
focusing seriously on the quality of this enterprise. Regardless of whether the
correctional population sticks at more than 6.7 million or declines a million
or two, a critical question will persist: What should correctional agencies do
with those they lock up or supervise in the community? Legal theorists often
answer this question by taking one of two positions: The purpose is to exact
retribution on offenders—giving them their just deserts—or the purpose is
utilitarian or consequentialist where a sanction is a means to achieve an end
such as reducing crime.* In practice, however, American corrections has long
been a battle between those who wish to inflict punishment on the convicted
versus those who believe that the wayward should be rehabilitated.

For the past four decades, the “punitive imperative”—as Clear and Frost
refer to it—was vividly on display, as policymakers succeeded in toughening
the response to crime through measures such as the building and crowding
of correctional facilities, mandatory minimum sentences, truth-in-sentencing
laws, three-strikes laws, the imposition of austere living conditions within
prisons, boot camps, and intensive supervision probation and parole programs.®
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Within this context, the rehabilitative ideal lost its capacity to function as the
governing theory of correctional policy and practice.” But in the midst of a get-
tough era, rehabilitation did not vanish in two important respects.®

First, although a large reservoir of punitive sentiments exists in the American
public, so too does an abiding commitment to rehabilitation. Policy debates
are often cast as a clash of incompatible views, with punitive conservatives
battling compassionate liberals. Public-opinion polls, however, have shown
that Americans are centrist and pragmatic in their correctional attitudes: They
want punishment inflicted on the guilty, but they also want offenders to be
rehabilitated.” Consistent support for rehabilitation has existed since the 1960s,
when Americans were polled on their preferred goals of imprisonment.'
Such approval of offender treatment remained high even during the height
of the “get tough” era. Thus, a 2001 national survey found that 88% of the
respondents agreed that “[i]t is important to try to rehabilitate adults who
have committed crimes and are now in the correctional system”; for juveniles,
this figure jumped to 98%.!! Recent public-opinion studies continue to reveal
strong support for rehabilitation, including providing re-entry services to
prisoners released to the community.'? For example, in a 2017 national survey,
87.2% agreed with the same item on the importance of rehabilitation used
in the 2001 study.” This public-opinion poll also revealed high support for a
range of policies aimed at facilitating the reform of offenders, including “ban-
the-box laws,” problem-oriented courts (e.g., for drug, mental health, veterans),
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re-entry services, reducing any collateral consequences of conviction that are
not shown to prevent recidivism, and rehabilitation ceremonies that declare
offenders cured and free from legal restrictions."

Second, even if devalued, rehabilitation programs were not fully eliminated,
for several reasons: inertia, where maintaining the status quo required less
effort than any alternative; they served the function of occupying inmate time
(e.g., schooling, work training); and some jurisdictions remained firm in their
commitment to treating offenders. More than this, a small group of scholars
continued to conduct research aimed at uncovering principles that could guide
effective intervention with offenders. As will be discussed, their investigations
built a strong empirical case that a rehabilitative, human-service approach to
corrections could reduce recidivism. Their inquiries also demonstrated that
punitive programs were largely ineffective. This agenda has been instrumental
in restoring legitimacy to the rehabilitative ideal."” Still, to retain this hard-won
credibility, much more needs to be done.

Importantly, correctional rehabilitation can be justified on moral grounds
as a humane alternative to efforts to inflict pain on the convicted and for the
investment it makes in offenders’ lives (e.g., improves their citizenship, mental
health, human capital). But treatment’s legitimacy hinges most fully on its ability
to fulfill its promise to make offenders less likely to recidivate. This utilitarian
claim ultimately is an empirical question—rehabilitation programs either do
or do not work. Accordingly, the effectiveness of treatment interventions has
been the central policy question of the last half-century. As will be reviewed,
rehabilitation declined because its long-standing advocates, liberals, came to
believe that the rhetoric of good intentions did not match the harm incurred
when interventions were put into practice. Only by demonstrating that
treatment programs worked—and worked better than punitive programs—
could the status of rehabilitation be restored.

This chapter tells the story of rehabilitation—its rise during the first seven
decades of the 20th century, its sudden decline in the 1970s and beyond, and its
use of evidence-based corrections to reclaim legitimacy and be a counterpoint
to the punitive imperative. An attempt will be made to assess what next steps

14.  Id. See, e.g., Richard C. Boldt, “Problem-Solving Courts,” in Volume 3 of the present
Report; Gabriel J. Chin, “Collateral Consequences,” in the present Volume; Wayne A. Logan, “Sex
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advocates of offender treatment must take to solidify the gains made thus far.
The chapter ends with a short but important list of policy recommendations.

Before embarking on this account, three matters merit attention. First, it
is necessary to clearly define what is meant by the concept of rehabilitation.
Cullen and Jonson'® have offered the following definition of rehabilitation:
“a planned correctional intervention that targets for change internal and/or
social criminogenic factors with the goal of reducing recidivism and, where
possible, of improving other aspects of an offender’s life.” There are three
key components of this definition, each of which carries with it a normative
requirement: (1) Treatments with offenders should be planned, having features
designed to reduce recidivism. (2) Treatments should identify the causes of
crime (i.e., those things that are “criminogenic”) and be capable of changing
or curing them. And (3) treatments should be oriented toward human service
and, whenever possible, seek to improve offenders’ well-being. Conversely, it is
impermissible to inflict needless suffering on or do enduring harm to offenders.

Second, this chapter avoids the debate over which legal theory should govern
the sanctioning of offenders, especially at the sentencing phase. This matter is
complex and unsettled, and a strong case can be made for rehabilitation serving
as a central principle in guiding sentencing and the conditions under which
offenders are supervised or confined.'” But to a large extent, the discussion
here is more pragmatic in focus. The argument set forth is that rehabilitation is
already integral to corrections and that, when undertaken in appropriate ways,
it improves offenders’ lives and public safety.

Third, the rehabilitative ideal is rooted in the desire of “doing good” for
offenders."® As noted ahead, good intentions do not always translate into good
results. Rehabilitation can be coercive and harmful if undertaken with malice or
inexpertly. It also is the case that treating rather than punishing offenders does
not mean that rehabilitation is necessarily lenient. A growing literature shows
that offenders often perceive even prison terms as preferable to interventions
that are intended to be less punitive and more helpful.” Insisting that offenders
make the effort to change their thinking and behavior may not be seen as

16.  Francis T. Cullen & Cheryl Lero Jonson, Rehabilitation and Treatment Programs, in CRIME
AND PusLic Poricy 293, 295 (James Q. Wilson & Joan Petersilia eds., 2011).

17. For further discussion of these issues, see FRaNcis T. CULLEN & CHERYL LERO, CORRECTIONAL
THEORY: CONTEXT AND CONSEQUENCES (2d ed. 2017); PRINCIPLED SENTENCING: READINGS ON THEORY
AND Poricy (Andrew von Hirsch et al. eds., 2009).

18. See WILLARD GAYLIN ET AL., DOING Goop: THE LimiTs OF BENEVOLENCE (1978).

19.  See, e.g, Joan Petersilia & Elizabeth Piper Deschenes, Perceptions of Punishment: Inmates
and Staff Rank the Severity of Prison Versus Intermediate Sanctions, 74 PRrisoN J. 306 (1994); Erik
J. Wodahl et al., Offender Perceptions of Graduated Sanctions, 59 CRIME & DELINQ. 1185 (2013).
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“easier” than sitting in a cell unbothered until their sentence is completed. In
the end, the issue is not whether offenders “like” treatment but rather whether
rehabilitative interventions are delivered ethically and effectively.

I. POLICY ISSUE: DOES REHABILITATION WORK?

A. THE REHABILITATIVE IDEAL

What is the rehabilitative ideal? In many ways, it is based on the medical
model that is used to cure physical ailments. Thus, similar to illness, crime is
not seen as chosen in the sense that it flows from the exercise of free will at the
point the decision to offend occurs. Rather, choices are influenced, if not highly
determined, by causal factors, which today are often referred to as “risk factors.”
These factors may lie within the individual (biological or psychological) or
originate outside the individual (social). Regardless, if they are not accurately
diagnosed and treated, then offenders will not be cured and their wayward
conduct will continue. By contrast, rehabilitation is possible when the causes
underlying an individuals’ criminality are identified and then are prescribed
the appropriate treatment.

The rehabilitative ideal views as unscientific, if not as uncivilized, the
traditional legal approach of calibrating punishment to the nature of the
crime, a practice that supposedly achieves equal justice and, some would argue,
deterrence. The obvious difficulty is that two people who commit the same
crime—for example, shoplifting—might do so for quite different reasons
(e.g., a desperate need for money, pressured by peers, impulsive due to low
self-control). Imposing a one-size-fits-all sanction makes no more sense than
treating every patient with a disease exactly the same. Imposing punishment on
offenders is similarly nonsensical—whether this is a fine or a prison sentence.
How does inflicting pain—a “cost”—on offenders cure the underlying
causes of their behavior? Notably, this is one reason why scholars embracing
rehabilitation predict that punitive interventions will have minimal effects:
They do not target for change the engines of criminal behavior—risk factors.

The promise of rehabilitating offenders, however, hinges on two challenging
assumptions. First, the rehabilitative ideal assumes that those undertaking
rehabilitation have the expertise to diagnose criminogenic risk factors and
then to deliver an appropriate treatment intervention effectively. In reality,
treatment expertise and knowledge have often been sorely lacking, with
offenders subjected to interventions that merit the designation of “correctional
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quackery.”® Second, the rehabilitative ideal assumes that correctional staff will
exercise their discretion according to therapeutic principles and according
to what is in the best interests of offenders. Allocating this trust is essential
because discretion is essential to delivering individualized interventions that
can address why each person entered crime. The stubborn reality, however,
is that rehabilitation occurs within a correctional system in which staff
decisions can be influenced not only by legitimate treatment priorities but
also by political and custodial considerations. As Rothman has cautioned,
in such circumstances, “conscience” often is corrupted by the need to satisfy
“convenience.””!

The first clear statement of the rehabilitative ideal occurred in 1870 at the
National Congress on Penitentiary and Reformatory Discipline. In the aftermath
of the Civil War, the nation’s prisons were crowded, filled to the brim by the
so-called “dangerous classes of impoverished immigrants.” Correctional elites
could have defined these offenders as the “other” and as beyond redemption.
Instead, meeting in Cincinnati, the leading prison administrators and reformers
reaffirmed that “the supreme aim of prison discipline is the reformation of
criminals, not the infliction of vindictive suffering.”* In their Declaration of
Principles—a roster of policies that could be written today—they favored the
classification of inmates, the use of rewards more than punishments, inmate
education and industrial training, the special training of guards, and efforts to
reintegrate prisoners back into society by providing work and encouragement.
Their key recommendation, however, was the indeterminate sentence, which
would keep offenders in prison not for a set time based on the seriousness of
their crime but until they were reformed. As they noted, only in this way would

“the prisoner’s destiny ... be placed measurably in his own hands.”*

In the first two decades of the 20th century—the Progressive era—these
ideas came to guide the development of a modern correctional system. The
emerging social sciences provided confidence that the causes of crime could
be identified more reliably, and the political climate of this “age of reform”
was ripe for social engineering. Notably, the rehabilitative ideal provided the
conceptual foundation for the renovation of the system. Sentencing became

20.  Edward J. Latessa et al., Beyond Correctional Quackery: Professionalism and the Possibility
of Effective Treatment, 66 Fep. Pros. 43 (2002).

21. DaviD J. RoTHMAN, CONSCIENCE AND CONVENIENCE: THE ASYLUM AND ITS ALTERNATIVES IN
PROGRESSIVE AMERICA (1980).

22.  Nat’l Congress on Penitentiary & Reformatory Discipline, Declaration of Principles
Promulgated at Cincinnati, Ohio, 1870, in PrisON REFORM: CORRECTION AND PREVENTION 39, 39
(Charles Henderson ed., 1910).

23. Id.
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more indeterminate and led to the creation of parole boards that were assigned
the task of deciding when inmates had been cured and could be safely released.
Probation and parole supervision were logical necessities because offenders in
the community needed help to avoid crime and, if unsuccessful at that task,
policing to be sent to prison. Pre-sentence reports, which would document the
life details of offenders and be compiled by probation officers, were essential
to assist judges in determining whom to incarcerate and whom to keep in the
community. Finally, a separate juvenile justice system devoted only to treatment
was essential if wayward children were to be saved.**

The rehabilitative ideal’s appeal was strong. As soon as it was admitted
that criminal behavior was caused, the logic of calibrating punishments to the
crime rather than treatments to individual differences collapsed. Embracing
rehabilitation—the model of individual treatment—thus seemed rational and
civilized, not irrational and vengeful. Secular humanism, with its emphasis on
science, and sacred belief, with its emphasis on the universal potential to be
saved, coalesced into a hopeful correctional paradigm—one in which the goal
was to improve offenders. Children would be the special objects of attention,
again having a justice system designed for their special needs. All this would be
accomplished without sacrificing social defense. Ever-vigilant probation and
parole officers would watch for offenders unable to remain crime-free in the
community, and recalcitrant inmates would be kept behind bars—for life, if
necessary—until they were cured.

This was the dominant ideology across most of the first seven decades in the
20th century. By the 1950s, the term “corrections” was in vogue and embodied
the nature of the enterprise: correcting those found guilty of a crime. None of
this to suggest that criminal sanctions—and prisons in particular—lived up to
the rehabilitative ideal. Still, among correctional elites, many elected officials, and
virtually all criminologists, there was little dispute about the need to pursue this
ideal. Then, within a very short period of time—roughly from the latter part of
the 1960s to the mid-1970s—the legitimacy of the rehabilitative ideal collapsed,
so much so that it was now common to ask: “Is rehabilitation dead?”* This
reversal of fortunes for offender treatment was stunning and consequential.

24. ROTHMAN, supra note 21; see also ANTHONY R. PLatT, THE CHILD SAVERS: THE INVENTION OF
JuveNILE DELINQUENCY (1969); Barry C. Feld, “Juvenile Justice,” in Volume 1 of the present Report.
25.  Francis T. Cullen et al., Is Rehabilitation Dead? The Myth of the Punitive Public, 16 J. CRiM.
Just. 303 (1988).
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B. TWO CRITIQUES

Two broad critiques contributed to the decline of the rehabilitative ideal:
(1) a critique of state discretionary power nourished by a declining confidence
in the government, and (2) the “nothing works” critique inspired by Robert
Martinson’s review of program evaluations purporting to show that “nothing
works” to rehabilitate offenders. Each of these will be briefly discussed.

1. The abuse of discretionary powers

The rehabilitative ideal is rooted in the individual treatment model.
Individualizing interventions, however, depends on giving judges, parole
boards, and correctional staff wide discretionary power. Just as physicians
require the flexibility to prescribe medication or services unique to each patient,
so too do those who administer rehabilitation require the leeway to intervene
with each offender. Allocating largely unfettered discretionary powers assumes
that state officials can be trusted to make scientifically informed decisions in
which the reform of offenders is paramount—that they are smart and well-
intended, not quacks and crassly self-interested. Rehabilitation advocates had
long understood that this standard was more often an aspiration than a reality.
Still, imperfection was not seen as a rationale for abandoning the rehabilitative
ideal but rather for intensifying its pursuit.*

By the latter part of the 1960s, trust in the state was decreasing
precipitously, with polling data showing a “virtual explosion in anti-
government feeling.””” A confidence gap or legitimacy crisis had emerged.
Whereas 73% of the public in 1958 believed that government officials
would “do what is right just about always or most of the time,” this figure
had plummeted to below 40% by the mid-1970s.?® The sources of this sea
change in public opinion are well chronicled as a series of major social
events rocked the nation: political assassinations, brutal suppression of
civil-rights protests, violent insurgencies in inner cities, sustained protests
of the Vietnam War, and disclosures of political corruption exemplified by
the Watergate scandal. In this context, criticisms of the rehabilitative ideal
found an increasingly receptive audience. Rehabilitation’s reputation thus
shifted from a progressive ideal that should guide reform efforts, to a mask

26. See, e.g., KARL MENNINGER, THE CRIME OF PUNISHMENT (1968).

27. SEYMOUR MARTIN LipSET & WILLIAM SCHNEIDER, THE CONFIDENCE GAP: BUSINESS, LABOR, AND
GOVERNMENT IN THE PUBLIC MIND 16 (1983).

28. The People and Their Government: Distrust, Discontent, Anger, and Partisan Rancor, PEw
Res. CTr. (Apr. 18, 2010), http://www.people-press.org/2010/04/18/distrust-discontent-anger-
and-partisan-rancor/.
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of benevolence or “noble lie” that was being used to permit and hide the
repression of those caught in the iron fist of the state.”

In short, the rehabilitative ideal was being blamed for trusting state officials
to do good when, in fact, they were abusing their discretionary powers. In part,
this abuse was due to incompetence: Government officials in the correctional
system did not have the scientific expertise to deliver effective treatment or
to know when someone was cured. But the deeper critique was that these
officials had evil intent. For example, judges were indicted for using their
discretion not to individualize treatment but to discriminate against the poor
and racial minorities. Prisons were a special object for scrutiny, depicted as
being inherently inhumane (as Philip Zimbardo’s Stanford Prison Experiment
seemed to show).* In this bleak environment, correctional officers would use
the threat of perpetual confinement not as a carrot in a treatment regimen but
as a stick to coerce obedience to their authority.!

Inspired by this mindset, progressive scholars and reformers embraced
efforts to curtail discretion. The linchpin of their favored “justice model” was
determinate sentencing, which involved fixed prison terms written into law,
equal not individualized punishments, and the abolition of parole release.
Conservatives were more than happy to jump on this bandwagon. Whereas
liberals criticized the rehabilitative ideal for permitting the victimization of
offenders, conservatives saw it as permitting the victimizing of innocent citizens.
They had long reviewed the discretion as allowing judges to hand out lenient
sentences and gullible parole boards to be conned into prematurely releasing
predators. By the mid-1970s, a massive sentencing reform movement was
under way to strip discretion from the system, supported by liberals hoping
for short prison sentences and conservatives hoping for longer ones. Over the
next several decades, every state would curtail the discretion of judges and/or
parole boards through practices such as determinate sentencing, sentencing
and parole guidelines, mandatory minimum sentences, three-strikes laws, and
truth-in-sentencing laws.”* These reforms concentrated power in the hands of
legislators (who wrote mandatory punishments into statutes) and of prosecutors
(who used the threat of certain punishment to induce plea bargains). In the
prevailing political context, liberal concerns about justice were largely ignored,

29. NORVAL MORRIS, THE FUTURE OF IMPRISONMENT 20 (1974); see also CULLEN & GILBERT, supra
note 5.

30.  Teresa C. Kulig et al., Revisiting the Stanford Prison Experiment: A Case Study in Organized
Skepticism, 28 J. CriM. Just. Epuc. 74 (2017).

31.  RoTHMAN, supra note 21.

32. See, e.g., Berman, supra note 6; Luna, supra note 6.
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whereas conservative preferences for getting tough on crime were heeded—
and written into law after law. Although other factors mattered, the attack on
the rehabilitative ideal thus helped to usher in a punitive movement that used
imprisonment in unprecedented ways.”

2. Nothing works

In 1974, Robert Martinson published what would become a classic
essay in The Public Interest, “What Works? Questions and Answers About
Prison Reform.”* In collaboration with Douglas Lipton and Judith Wilks,
Martinson assessed 231 studies evaluating correctional interventions, which
was subsequently published in a lengthy, dense, and infrequently consulted
book.” By contrast, Martinson’s essay in the more popular forum of The Public
Interest was provocative, short, and widely read. Indeed, his central conclusion
was stark and italicized for emphasis: “With few and isolated exceptions, the
rehabilitative efforts that have reported so far have had no appreciable effect on
recidivism.”*® The last heading in his essay then asked, “Does Nothing Work?” It
was clear from the comments that followed both in the text and subsequently
in the media (such as on 60 Minutes) that Martinson was asserting that efforts
to reform offenders had proven to be a failure. Certainly, the message that
“nothing works” quickly took hold and became an unassailable doctrine in the
field.”

Importantly, Martinson’s study did not trigger the decline of the rehabilitative
ideal. As noted, nourished by the prevailing mistrust of the state and of welfare
ideology, a loss of faith in the therapeutic paradigm was already well under
way. Rather, skeptical scholars and many policymakers engaged in a collective
incident of confirmation bias, suspending the scientific norm of organized
skepticism in favor of the uncritical acceptance of the nothing-works slogan.

33.  CuLLeN & GILBERT, supra note 5. For an example of how this occurred in California,
see CANDACE KRUTTSCHNITT & ROSEMARY GARTNER, MARKING TIME IN THE GOLDEN STATE: WOMEN’S
IMPRISONMENT IN' CALIFORNIA (2005); JosHUA PAGE, THE TOUGHEST BEAT: POLITICS, PUNISHMENT, AND
THE PRISON OFFICERS IN CALIFORNIA (2011).

34.  Robert Martinson, What Works? Questions and Answers About Prison Reform, 35 Pus. INT.
522 (1974).

35. For the full report, see DouGLAS LIPTON ET AL., THE EFFECTIVENESS OF CORRECTIONAL TREATMENT:
A SURVEY OF TREATMENT EVALUATION STUDIES (1975).

36.  Martinson, supra note 34, at 525 (alteration in original).

37.  For a discussion of these issues, see Francis T. Cullen, Rehabilitation: Beyond Nothing
Works, 42 CRIME & JusT. 299 (2013).
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For them, Martinson’s findings simply told them what they “already knew,”
adding only the cachet of scientific legitimacy. Put another way, his essay was
the final nail drilling shut the rehabilitative ideal’s coffin.*®

In 1979, his follow-up analysis of 555 studies prompted Martinson to
moderate his conclusion, noting that, “contrary to my previous position, some
treatment programs do have an appreciable effect on recidivism.”* He then
explicitly recanted the notion that all interventions were “impotent.”* But
nobody was listening, because these facts did not confirm the near-universal
belief in the nothing-works doctrine. Martinson’s original 1974 study continued
to be cited as established truth—and to be so for many years to come—whereas
his latter study would be ignored. Martinson’s tragic suicide not long thereafter
on August 11, 1979, meant that he would not be present to trumpet his new
findings and to advocate for a more balanced view of rehabilitation.

Importantly, the critique of rehabilitation as permitting discretionary abuse
largely vanished from sight. As the conservatives’ get-tough mass-imprisonment
movement gained steam, it became absurd to blame the mounting ills of the
correctional system on the “noble lie” of rehabilitation. In fact, the discretion
exercised by correctional officials was usurped by legislators who often competed
to see who would enact the latest punitive measure to inflict pain on and
lengthen the prison sentences of the convicted. Still, the nothing-works critique
remained and could be used at any moment to discredit treatment initiatives.

The enduring effect of Martinson’s essay, therefore, was that it reframed
the debate about rehabilitation from a critique of a discretionary system into
a debate over program effectiveness. At first, this focus on effectiveness was a
decided advantage for critics of the rehabilitative ideal, for they could simply
ask: “How can anyone be in favor of something that does not work?” Ironically,
however, reframing the debate in this way provided hope to the other side.
If advocates of treatment could marshal empirical evidence showing that, in
fact, intervention programs were effective, then they could turn the tables on
opponents: “How can anyone be against something that does work?” As the
next section discusses, this empirical reversal is precisely what happened.*!

38  Francis T. Cullen & Paul Gendreau, From Nothing Works to What Works: Changing
Professional Ideology in the 21st Century, 81 Prison J. 313 (2001).

39.  Robert Martinson, New Findings, New Views: A Note of Caution Regarding Sentencing
Reform, 7 HorsTrA L. Rev. 243, 244 (1979) (alteration in original).

40.  Id.at254.

41.  Cullen, supranote 37.
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II. LITERATURE REVIEW: EMPIRICAL AND THEORETICAL ISSUES

Two important occurrences—one empirical, one theoretical—were integral
to efforts to reaffirm rehabilitation. Advocates first had to show that treatment
programs “worked” and then had to create a viable model for implementing
treatment within the correctional system. Both of these occurred.

A. PROVING THAT REHABILITATION WORKS

Proving that “rehabilitation works” took place in two stages—the second of
which was most consequential. First, treatment advocates reviewed the existing
body of studies and demonstrated that many of these evaluations yielded the
positive result of reduced recidivism. In 1975, Palmer reanalyzed Martinson’s
set of studies and showed that 48% had positive results.*? In 1979, Gendreau
and Ross provided “bibliotherapy for cynics” by reviewing numerous studies in
which programs were found to be effective.”

These reviews, however, did not settle the matter. Where one side might
see the treatment glass as half full, the other saw it as half empty. The half-full
side used the positive findings to easily falsify the claim that “nothing works.”
But Martinson’s original point was more subtle. Although little understood
by those reading his work, Martinson divided interventions into 11 categories
(e.g., casework and individual counseling, life skills, group methods, leisure-
time activities). Within each category, it could not be demonstrated that
the interventions were reliably effective. Even if some programs—such as a
counseling program—might reduce recidivism some of the time, more often
or just as often they did not. Nobody could tell a policymaker, Martinson
concluded, that a specific program would work all the time. Subjecting
offenders to any given treatment program thus was a crapshoot.

This impasse was largely settled when the program evaluation literature
was subjected to an emerging statistical technique called meta-analysis.
Meta-analysis quantitatively synthesizes the treatment effects reported by
evaluations, ultimately reporting a “mean effect size” and a confidence interval
for that effect. In other words, this technique yields a specific number that tells
whether a rehabilitation program has a positive, null, or negative relationship
with the dependent variable, in this case some measure of recidivism (e.g.,
arrest, incarceration). Depending on the strength of the association and size of
the sample, a narrower or larger confidence interval—that is the range within

42. Ted Palmer, Martinson Revisited, 12 J. Res. CRiME & DELINQ. 133 (1975).

43.  Paul Gendreau & Robert R. Ross, Effective Correctional Treatment: Bibliotherapy for
Cynics, 25 CrIME & DELINQ. 463 (1979). See also their follow up essay, Paul Gendreau & Robert R.
Ross, Revivification of Rehabilitation: Evidence from the 1980s, 4 Just. Q. 349 (1987).
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the real effect likely occurs—can be calculated. In concrete terms, a meta-
analysis is like computing a batting average for a treatment program across
all the studies that have tested its effects. A high batting average—consistently
producing high reductions in recidivism in study after study—is a good thing.
Note that Martinson essentially predicted that rehabilitation would have a zero
batting average, with studies showing effective results canceled out by those
that were ineffective. “Nothing works” thus means no overall effect across all
types of programs, and no effect for any given program type or modality.

A number of meta-analyses appeared that reached the same conclusion:
Across all types of correctional interventions, treatment programs were effective
in reducing recidivism by about 10%. Rehabilitation worked!** Because of the
large sample size of the studies evaluated and the sophistication of the methods
used, the meta-analyses conducted by Mark Lipsey and his associates proved
particularly convincing.* Lipsey’s credibility also could not be questioned,
because he had no dog in the hunt—he was not an identifiable treatment
advocate. Still, a 0.10 effect size is modest at best—perhaps enough to silence
the nothing-works crowd but not enough to revive the rehabilitative ideal and
direct program implementation. Importantly, however, the meta-analyses
revealed that across types of treatment, the effects were not homogenous but
heterogeneous. That is, some intervention modalities were highly effective,
whereas others were ineffective, if not criminogenic. Two critical insights were
gained from this unpacking of treatment effects.*

First, interventions that are punitive—that emphasize deterrence, discipline,
or surveillance—have weak, null, or iatrogenic effects on recidivism (e.g., boot
camps, scared-straight programs, intensive supervision). To assess “what works
to reduce re-offending,” McGuire assessed 100 meta-analyses or systematic
reviews. His dismal conclusion is that “the only recurrently negative mean effect
sizes reported to date are those obtained from criminal sanctions or deterrence-
based methods. Punitive sanctions repeatedly emerge as a failed strategy for

44.  For discussion of the empirical literature that emerged at this time, see Francis T. Cullen &
Paul Gendreau, Assessing Correctional Rehabilitation: Policy, Practice, and Prospects, in 3 POLICIES,
PROCESSES, AND DECISIONS OF THE CRIMINAL JUSTICE SYSTEM—CRIMINAL JusTICE 2000, at 109 (Julie
Horney ed., 2000).

45, See, e.g., MARK W. LIPSEY ET AL., EFFECTIVE INTERVENTION WITH SERIOUS OFFENDERS (2000);
see also Mark W. Lipsey & Francis T. Cullen, The Effectiveness of Correctional Rehabilitation: A
Review of Systematic Reviews, 3 ANN. Rev. L. & Soc. ScL. 297 (2007).

46.  Cullen & Gendreau, supra note 44; Sarah M. Manchak & Francis T. Cullen, Intervening
Effectively with Juvenile Offenders: Answers from Meta-Analysis, in THE DEVELOPMENT OF CRIMINAL
AND ANTISOCIAL BEHAVIOR: THEORETICAL FOUNDATIONS AND PRACTICAL APPLICATIONS 477 (Julien
Morizot & Lila Kazemian eds., 2015).
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altering offenders’ behaviour.””” Second, interventions that are therapeutic and
emphasize a human-service approach are most likely to achieve substantial
reductions in recidivism.*® Taken together, these findings directly contradicted
not only the nothing-works doctrine but also claims, widespread during the
get-tough era, that punishment was an effective correctional tool to improve
public safety by specifically deterring offenders.

The empirical evidence has helped to re-establish the legitimacy of the
rehabilitative ideal. It no longer can claim to be the dominant model, but it is
clearly the case that offender treatment is seen in most places as an important
correctional goal. In part, the ideal’s reaffirmation is due to the movement
over the past two decades—not only within corrections but also in medicine,
corrections, and even baseball—to base decisions on evidence. Thus, just as
the data supportive of treatment were amassing, evidence-based corrections
was itself ascending.* In this context, claims that treatment works took on
increased salience. The difficulty, however, was moving from this generic
conclusion to implementing programs within correctional agencies. It is one
thing to say that rehabilitation works better than punishment, but it is quite
another to tell correctional staff how specifically they should treat offenders.
Importantly, Canadian scholars took up this challenge, and it is to that story
that we now turn.

B. THE CANADIANS’ RNR MODEL

In the delivery of medical treatments, physicians reserve the most serious
interventions—such as sophisticated testing, emergency-room services, and
hospitalization—for the sickest patients. Those who experience low-risk
ailments either get better on their own or receive minimal interventions. Once
a high-risk patient is seen, the doctor assesses the individual to discover what is
causing the illness. And once the causes are identified, a medical intervention

47.  James McGuire, ‘What Works” to Reduce Re-Offending: 18 Years On, in WHAT WORKS IN
OFFENDER REHABILITATION: AN EVIDENCE-BASED APPROACH TO ASSESSMENT AND TREATMENT 20, 30
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is prescribed that is responsive to these factors—that is, one capable of curing
these deficits. All this makes sense, and, in fact, it is not clear what would be an
alternative strategy to the following: (1) concentrate on high-risk cases; (2) find
the factors established by science to cause the disease; and (3) select treatment
shown by science to eliminate the disease-causing factors.

Thelogic expressed in the above paragraph mirrors the logic of the dominant
rehabilitation approach, known by the acronym of its three core principles:
the RNR model or the risk-need-responsivity model. Thus, this perspective
argues that treatment programs will be most effective if they comply with three
principles. First, the risk principle (R) advises that correctional interventions
should focus on high-risk offenders. Low-risk offenders should receive little or
no attention and certainly not be incarcerated. Second, the need principle (N)
advises that interventions target for change empirically established predictors
of recidivism that are “dynamic” or can be changed. For example, race or age
are “static” risk factors. By contrast, pro-criminal attitudes or pro-criminal
associates can be altered—replaced, that is, by pro-conventional friends and
associates. The key is to give priority to those factors demonstrated to be
strongly related to recidivism. Finally, the responsivity principle (R) advises
that staff use treatments that are capable of changing dynamic risk factors—
that is, that are “responsive” to them. The most effective strategies fall into the
category of cognitive-behavioral therapy.”® Notably, the inventors of the RNR
model used rigorous science, including meta-analyses, to identify which risk
factors to target for change and which treatments to employ when intervening
with offenders.”!

As a brief aside, cognitive-behavioral therapy—also known as “CBT”—
is a widely used treatment approach that is applied to reduce a range of
psychological disorders and behavioral problems, of which crime is but one
target for cure. Its central premise is that incorrect or maladaptive cognitions
lead and help to maintain problematic emotions and conduct. As explained by
Spiegler and Guevremont, there are two main approaches to CBT:

Cognitive restructuring therapy, the first model, teaches clients to
change distorted and erroneous cognitions that are maintaining
their problem behaviors. Cognitive restructuring involves
recognizing maladaptive cognitions and substituting more
adaptive cognitions for them. Cognitive restructuring is used

50.  BoNTA & ANDREWS, supra note 48.
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when clients’ problems are maintained by an excess of maladaptive
thoughts. The other model is cognitive-behavioral coping skills
therapy, which teaches clients adaptive responses—both cognitive
and over behavioral—to deal effectively with difficult situations
they encounter. That model is appropriate for problems that are
maintained by a deficit in adaptive cog